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called A Treatiſe of Diplomatic Law.” | 
The nature of Sovereignty, and the rights of indepen- 
dent States : the manner in which they were created, and 


their mode of communication by Ambaſſadors ; the differ- 


ent ſorts of Embaſſies, and the conſequent diviſion of the 
Repreſentative Character into Miniſters of the firſt and ſe- 
cond order ; their rights and privileges, particularly their 
inviolability ; the rank and pretenſions of the nations of 
Europe ; the nature and laws of Negotiation and Treaty ; 
the legal ſources of their authority, and the mode of their 
interpretation; all this I meant to conſider. 

T had collected my materials, and made my arrangements; 
the authorities, the facts, and the caſes were ready, and I 
had nothing to do but to put them into language.—But, 
previous to this, a very important conſideration engaged my 
attention, which, though it has moved the enquiry of every 
man that ever came to the ſtudy of laws, muſt for ever be 
intereſting, and has not always been ſatisfactorily diſpoſed 
of. I mean the account of that obligation in general, un- 
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der which we conceive ourſelves bound to obey a law, inde- 
pendent of thoſe reſources which the law itſelf provides for 
its own enforcement. I was more 1 called to 
this conlideration on the ſubject before me, becauſe the 
law of which I was about to treat, having no common tri- 
bunal to execute its decrees, men were left merely to their 
conſciences to determine whether they would obey it or not. 
Upon turning to the fundamental parts of all the treatiſes I 
had peruſed, I found myſelf referred to the Law of Nature 
for the real and original ſource of all the obligation in men 
to obey the Law of Nations; and this Law of Nature 
again, I was told to look for in my own heart and natural 
conſcience, which were to decide for me and all the world 
in the fame manner, in almoſt all caſes. At the ſame time, 
theſyſtem of the Law of Nations was neither more nor leſs 
than a particular, detailed, and ramified ſyſtem of morals, 
in which departure was made from that great outline, and 
thoſe general perceptions, conftituting the Law of Nature, 
and we were brought to the minute application of them to 
caſes and doctrines to particular ſets of people. All this, 
notwithſtanding, was ſuppoſed to be really binding upon 
all the world, though it was confeſſed that all the world did 
not, and would not obey it. Cafes of nicety even were 
brought forward and canvaſſed upon general principless 


which all, it was held, were bound to obſerve, and they 


were therefore called upon to think alike of theſe particular 
caſes, although they were a mere application of the general 
principles, and about that application, different writers 
were far from being agreed. 

T own this never ſatished me; and when I confidered how 
difficult it was for the whole of mankind to arrive at the ſame 
ideas of moral good, from the prejudices of education and 
habit, in the different ſtages of ſociety in which they might 


be; more particularly when I recollected the great differ- ' 


eace of opinion that was among very learned men, of the 
ſime nations and ages, and who had had the ſame ſort of 
education concerning the Law of Nature itſelf; I was ſtill 
more ſtaggered in my belief that all the world were bound 
to obey the ramified and definite ſcheme of duties called the 
Law of Nations. 

When I examined into my own belief concerning my 


obligation to obey this Law, I found it well fortified, and 


{;fficiently firm. But it was ſo, from a particular ſet of 


apinions which I had imbibed from education and the force 


of 
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of example, confirmed and directed by the authority and 
precepts of a religion in which I believed. Something 
certainly might be derived from my own natural propenſities 
and feelings ; but theſe laſt were far leſs diſtinguiſhable than 
the firſt ; and had they been wholly independent of them, 
I ſound that they perhaps might not carry me ſo far as I cer- 
tainly was willing to go, under the influence of thoſe other 
weightier conſiderations. Still leſs, therefore, did I con- 
ſider, that other perſons, who had perhaps been taught by 
education, example and religion, to think of their duty 
towards their neighbour in a manner totally different from 
what was laid down in our Codes of the Law of Nations, 
could be bound to act exactly in the way preſcribed by thoſe 
codes. Neither could I imagine that I had any right to act 
towards all other people as if they had broken a law, to which 
they had never ſubmitted, which they had never underſtood, 
or of which they had probably never heard. Where we 
were under the expreſs commands of the Deity concerning 
them; or where they profeſſed to obſerve a Code, ſo directly 
the oppoſite of ours, as to interfere with our happineſs and 
juſt rights; then, indeed, I could conceive we might act 
towards them as towards enemies, whoſe diſpoſition it was, 
like beaſts, to prey upon us; but even then I did not per- 
ceive the fairneſs of conſidering them as amenable to the 
laws we choſe to purſue, or as puniſhable for breackes of 
thoſe laws. | | 

It followed, therefore, that, although I myſelf could 
make out the obligation of the Law of Nations as laid 
down in the European Codes, and that others of the ſame 
claſs of nations, and the ſame religion with myſelf, could, 
and were bound to do ſo too; yet that the law was not obli- 
gatory upon perſons who had never been called upon to 
decide upon its ramifications ; who might widely differ as to 
its application, and even as to its general and fundamental 
principles. The hiftory of mankind confirmed to me that 


there was ſuch a difference in almoſt all its ex tent; that 


men had the moſt oppoſite opinions of their duties towards 


one another, if not in the great outline and firſt principles 


of thoſe duties, yet moſt certainly in the application of 
them; and that this was occaſtoned by the varieties of reli- 


gion and the moral ſyſtems which governed them, operated 
upon allo by important local circumſtances which are often 


of ſuch conſequence in their direction. 
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Under all theſe points, it appeared to me, that we ex- 
peed too much when we contended for the univer/ality of 
the duties laid down by the Codes of Law of Nations ; 
that, however deſirable ſuch an univerſality might be, the 
whole world were not ſuſceptible of that intimacy and cloſe- 
neſs of union, which many philoſophers of high name are 
willing to ſuppoſe ; that it falls into different diviſions or 


ſets of nations, connected together under particular reli- 


ions, moral ſyſtems, and local inftitutions, to the exclu- 
fon of other diviſions or ſets of nations; that theſe various 
diviſions may indeed preſerve an intimacy among one ano- 
ther, and obey the ſame law ; but that they may be contra- 
diſtinguiſhed from others who may have different religions, 
and moral ſyſtems, operated upon by very different local 
circumſtances : in fine, that what is commonly called the 
Law of Nations, falls very far ſhort of univerſality ; and 
that, therefore, the Law is not the Law of all nations, but 
only of particular claſſes of them ; and thus there may be a 
differen Law of Nations for different parts of the globe. 
Not only this, but even, in the ſame part of the globe, 
there may have been very different forts of Law of Nations, 
according as revolutions have taken place in the religion, 
ſyſtem of morality, and local inſtitutions of the nations 
which compoſe it. 

All this was to be proved from hiſtory, if proved at all. 
And, if the Theory was a juſt one, as any claſs of Nations 
would afford a proof of it, I ſet myſelf to a very ſerious 
examination of the hiſtory of the people of Europe, (as 
that in which we are moſt intereſted,) not with the old view 
of enquiring into their gezeral manners and cuſtoms, their 
politics, their feats of arms, or their arts; but with the de- 
ſign to get at the maxims which governed their intercourſe 
together, at various times, and under various revolutions in 
their manners ; and theſe I reſolved to ſet forth in detail, as 


a ſupplement and proof of the theoretical reaſoning which 


I have mentioned. 
This arrangement, however, as muſt be evident, took in 
a ſubjeQ ſo vaſt, that to treat of it properly would far ſur- 


paſs the bounds of a mere preliminary diſcqurſe. At the 


ſame time it appeared to me to be fully of as much, or per- 
haps of more conſequence than the work which had ori- 
ginally given riſe to it; and as profeſſional occupations 
prevented me from finiſhing the whole, I reſolved to aban- 
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don my firſt plan altogether, and to confine my attention 

to this other ſubje& which had thus grown out of it. And 

well have I been repaid for the labour it has coft me ; ſince 

my mind has been minutely occupied by a ſeries of the 

moſt important and intereſting ſubje&s, of which, before, 

it had but a general idea. For although very great maſters 

have gone over all, or moſt of the ground I have taken, 

before me; yet they have done ſo in a very different man- 

ner, and with far different objects. Thus, although the 

facts I have brought together in the hiſtorical part of the 
following pages, have moſt of them long been known, and 

many of them form the materials of very popular hiſ- 

tories ; yet the view with which I came again to their con- 
templation, made them appear tome in a new light; and 
although I had attended to moſt of them before, yet I ac- 
quired from them freſh entertainment, becauſe they afford- 
ed me freſh inſtruction. | 

The facts of hiſtory indeed lie open to every man's obſer- 
vation ; and every man draws concluſions from them, ac- 
cording as the bent of his mind, his profeſſional purſuits, 
or any particular purpole inclines him. In this reſpe&, 
hiſtory would be valuable, were it no more than a dry ſe- 
ries of events, brought together with accuracy and clear- 
neſs for philoſophy to work upon. This, in ſome mea- 
ſure, has been the caſe. The firſt hiſtories are ſhort and 
rude, and apparently uninſtructive, from the want of pro- 
per comments. In proceſs of time, men have diſtinguiſh- 
ed themſelves, and done good to the world, by the uſe 
which their obſervation and judgment have made of them, 
and they then aſſume a variety of different and novel forms. 
Thus, from the ſame collection of facts, one has drawn a 
hiſtory of man ; another, of the progreſs of ſociety; a 
third, of the effe&s of elimate ; a fourth, of military at- 
chievements ; a fifth, of laws in general ; a ſixth, of the 
laws of a particular ſtate. But it has never yet been the 
fortune of the annals of the world (at leaſt not within my 
knowledge) to produce, from any commentator, A HIS“ 
TORY OF THE Law OF NATIONS. 

In this point of view, hiſtory may be compared to a vaſt 
and diverſified country, which gives very different ſorts of 
pleaſure to different travellers, or to the 1 traveller if he 
viſits it at different times. One travels to acquire a know- 
ledge of men ; another to ſurvey the political reſources of 

the 
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the ſtate ; another with a view to its commerce ; another 
for mere pleaſure : and the ſame people, the ſame cities, 
and the ſame inſtitutions, will afford high and varied ſatis- 
faction according to the ſpirit of mind in which they are 
viewed If the compariſon hold good, I ſhould hope 
that little apology is neceſſary for bringing before the 


world, — facts and caſes already well known to it, but 


all the conſequences of which are, perhaps, not ſo well 
known. Thus for example, every one knows that Char- 
lemagne renewed the Weftern Empire; that the Hanſeatic 


League was a powerful commercial aſſociation; that the 


Juen of Scots was put to death by Elizabeth, contrary to 
Juſtice ; and that priſoners of war uſed to pay large tums 
for their liberty to thoſe who took them. Yet thoſe who 
have related all theſe things, were not perhaps led to con- 
ſider what relation they bore to the Law of Nations at 
the time when they happened ; the real nature of the Im- 
perial title thus. acquired by Charlemagne ; the queſtion of 
the ſovereignty of the Hanſeatic alliance; the effects, as a 
precedent, in point of law, of the caſe of Queen MARY; 
nor the rules, public and private, by which the cuſtom of 


RANSs OM was governed. 


In the relation of any tranſaction, however, J have ſtudi- 
oully avoided all thoſe parts of it which did not appear to 
be directly relevant to the point immediately before me: 
and I have gone from one hiſtory and one age to ano- 
ther, and from one part of the ſame tranſaction to a diffe- 
rent part of it, as it ſuited the enquiry I was upon, with- 
out ſtaying to complete any account which I had begun, 
when Lach completion was not neceſfary for the purpoſe 
with which I wrote. 

In conſidering the effects of certain great local inſtitutions 
upon the Law, ſuch as the FEupDaL SysTEM, the Ec- 
CLESIASTICAL ESTABLISHMENTS, the CRUSADES, 
or CHIVALRY ; I have not even attempted to give any ac- 
count of the Inftitutions themſelves ; but ſuppoſing them 
perte&tly well known to the reader, or referring him to ſuch 
authors whoſe profeſſed object was to treat of them; I have 
barely ſelected ſuch parts of them as are connected with 
my own ſubject : thus, the hiſtory of Fiefs; the particular 
duties of vaſſal and Lord; the account of the papal ufur- 
Pations over the Clergy of particular kingdoms ; the cauſes 
or hiſtory of the Cruſades ; the minutiz of the military 
| duties 
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duties of Knights; the law and cuſtom of Tournaments, 
or the riſe and fall of Chivalry in general ; all theſe I have 
purpoſely avoided, and have bulied myfelt alone about 
thoſe parts of them which bore upon the maxims concern- 
ing the public intercourſe of nations. | 

It follows, therefore, that thoſe who come to the peru- 
fal of this work ought, in common juſtice to the ſubject, 
to be in poſſeſſion of much previous knowledge. It tol- 
lows alſo, I hope, that however obliged I may be to the 
learning and patience of thoſe who have gone before me, 
upon the progreis of mankind; yet the manner in which 
that ſubje&t is now treated, is not deſtitute of novelty. 
Upon many of the above-mentioned points, men of high 
characters for learning and ſagacity, have dived into anti- 
quities, and have erected ſyſtems. It has been my part to 
conſider how thoſe {ſyſtems operated upon the Law of Na- 
tions; a queſtion which they thought too remote from their 
ſubject, or which they never thought at all of conſidering. 
Thus Pfeffel, Monteſquieu, St. Palaye, Selden, and Ro- 
bertſon, haye with great diligence and learning ſurveyed 
particular parts of the hiſtory of Europe, with a view to 
their own particular purpoſe. I have largely profited by 
their labours, and have followed them with great reſpect 
through thoſe erudite and critical diiquiſitions which led to 
the ſettlement of-. doubtful points, the elucidation of which 
was neceffary before my own enquiries could even begin. 
At the ſame time I have by no means always contented my- 
ſelf with the mere authority of their names; but have 
gone over, wherever I had opportunities of ſo doing, the 
original documents on which they have founded their yea- 
ſoning. Much indeed have I to wilh that theſe opportuni- 
ties had been greater; but ſuch is the immenſe maſs of 
their knowledge, and the extenſive range of their ſubjects, 
that I had neither time, nor materials, nor abilities, tg 
purſue them minutely through all the intricacies which 
they have unravelled. From the little, however, which I 
was enabled to do myſelt, I gained much. It imprinted 
the important matters contained, more firongly on my 
mind; it added greatly to my own ſtores; it taught me 
where to look for much neceſſary learning, and enabled me, 
if ſuch preſumption may be allowed, to gather up ſome - 
tew things which had elcaped their attention. Some of 
the niceties of the Feudal Syitem, which might have been 
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gained from Beaumanoir and Du Cange, and the entire 
diſcuſſion concerning the rank and claims of the Emperor, 
which Robertſon has wholly paſſed by, may probably 
prove this. 

Theſe obſervations, however, relative to thoſe who have 
preceded me, are not to be extended beyond a ſmall part 
of my ſubject. In the diſcuſſion of many points I had not 
the benefit of their aſſiſtance, and was left entirely to my own 
reſources, ſuch as they were. Almoſt the whole, for exam- 
ple, of the Hiſtory of the Law of Nations, of the critical 
chapters upon the effects of Treaty and Convention, and 
the Rank and Claims of the Nations of Europe, were to be 
collected alone from a careful attention to a dry ſeries 
of early Treaties, or the compariſon of a number of inſu- 
lated fas. I have endeavoured allo, all the way through 
to engraft as much new matter as my own ſtudies could ac- 
quire, upon the maſs which had been gathered together 
by the critics and hiſtorians I have mentioned; and for 
this TI was driven to the inſpection of many of the monks, 
and of thoſe vaſt collections of laws which do ſo much ho- 
nour to the patient labour of the antiquaries, 

Such then is the view which I have attempted to take, 
and ſuch the authorities I have ſought in the kiſtorical part of 
the following Treatiſe. I will not flatter myſelf by ſuppo- 
ſing that its ſcope is entirely new; but I am not unwilling 
to hope, that opinions which have hitherto rather been 
hinted than detailed at large, have here been brought for- 
ward under an ample and accurate form. For it has been 
my beſt endeavour to fix in their proper place, and to ſet 
in a broad and clear point of light, opinions upon the 
facts of hiſtory which are only to be colleded by dint of 
much reflection, and the frequent compariſon of things 
which paſs off in the general detail, as matters of little 
conſequence. 

Upon the whole, then, the work which is now preſent- 
ed to the world, may he ſaid to conſiſt of two parts. The 


firſt is occupied with endeavouring to ſettle the conſtruc- 
tion of the Law of Nations: and above all, as moſt neceſ- 


fary to the fabric, what is its real foundation. In this our 
attention is moſt claimed by an enquiry into the obligation 
of Natural Law, and the cndeavour to diſcover whether 
that Law can conduct us, and the whole world, to think 
exactly in the ſame way concerning thoſe definite and par- 
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ticular ſchemes of duty which compoſe the province of mo- 
ral philoſophy. And in this very important enquiry, that I 
may not be miſtaken, I beg leave here to obſerve, that I 
intend not by any means to reject the Law of Nature as 
forming a part of the foundation of the Law of Nations ! 
but ſimply to point out, that while men have been known 
to entertain ſuch diſcordant opinions concerning the ramifi- 
cations of that Law, it cannot lead us to that certainty 
concerning virtue, which would oblige all mankind to think 
of it exactly in the ſame manner: If this is ſo, therefore, 
that we muſt look to ſomething elſe as the binding principle 
of Dur, and that thoſe only we can expect to think 
alike, concerning it, who are known to have the ſame 
opinions concerning the binding principle. I by no means 
intend to ſay, that into the compoſition of this binding 
principle, the Law of Nature, according to our ideas of it, 
does not enter. But I hold that there may be others who 
have alſo their Binding Principle, for the moral ſyſtem 
which they chuſe to follow, into which the Law of Nature, 
according to their ideas of it, may al/o enter : and if theſe 
two ſyſtems ſhould recommend very oppoſite things as duty, 
the Law of Nature being thus (under different interpretations ) 
common to both, we cannot expect an uniformity of opi- 
nions, merely becauſe we chuſe to ſay that they reſt upon 
that Law. 

If this therefore be juſt, I hold that there may be ſyſtems 
of morality called the Law of Nations, of very different 
characters, and that if we truſt to the Law of Nature 
alone for a guide, we may be diſappointed in expecting 
to find an uniformity of ſentiment in the nations to whom 
we may addreſs ourſelves. And hence it is neceſlary not 
only that we ſhould have ſomething more hxed and definite 
as the foundation of the Law of Nations, but that we ſhould 
content ourſelves with compoſing a code for thoſe nations 
alone, who think as we do concerning that foundation. 

— This ſomething more fixed and definite, I conceive to be 
RELIGION: not natural, (for that is nearly as vague as the 
Applications of Natural Law itſelf) but revealed. For how- 
ever floating the ideas of mankind may be concerning na- 
tural duty, the precepts of ſuch a religion muſt at leaſt ſuper- 
induce CERTAINTY among thoſe who believe in it. 

Hence therefore it is, in addition to the Law of Nature, 
not with a view to reject it, that I hold religion, and the 

moral 
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moral ſyſtem engraſted upon it, to be the trueſt foundation 
for that code of morality which we call the Law of Nations. 

I am the more anxious that I ſhould be ſo underſtood, be- 
cauſe I have unfortunately been thought tomean things very 
different, by ſome profeſſional friends, in whoſe judgment 
and acquirements I have no inconſiderable confidence. Upon 


viewing (before the work was completed, ) the diſcuſſion con- 


tained in the ſecond chapter, they contended, that although 
J had ftated the argument in favour of the uniformity of the 
Law of Nature, with fairneſs againſt myſelf, and although 
I profeſſed to confine my objections ſolely to the uniformity of 
the application of that Law; yet that my own argument went 
to its utter annihilation; and that whatever I might think, 
J had yet made out Man, independant of Chriſtianity, to be a 
creature about whoſe nature we had no lights at all, and who 
had a right to conſider his own will and appetite as his law. 

Whether I have done ſo or not; whether I have not en- 
deavoured cautiouſly to extend my meaning ſolely to the 
application of Natural Law to certain definite and poſitive 
duties, the reader is now to judge; but at any rate, ſhould 
my mode of treating the ſubject be thought to go to ſo great 
a length, I am not ſorry here to have an opportunity of 
giving a key to the argument, as far as my own intention 
reſpecting it, is concerned. In the diſcuſſion to which I 
allude, there were not wanting many perſons in whoſe. 
knowledge I allo confide, who differed in toto from thoſe 
above-mentioned ; and on a ſubject which is of confeſſed 
hardneſs, and has divided the opinions of men far above 
me in every ſort of attainment, I cannot but expect much 
difference of ſentiment upon almoſt every thing that can be 
faid of it. But the demonſtration of the poſhbility to miſ- 
take my own meaning upon the matter, makes it deſirable 
for me to have thus an opportunity of doing juſtice to my- 
telf, At the ſame time it is right to mention, that the objec- 
tions that were actually made, though oppoſed, as I obſerv- 
ed, by others, induced me to make a little, and but a little 
alteration in the chapter, after it was printed. It is confin- 
ed ſolely to the endeavour to tie down the meaning of the 
argument, ſo as that it cannot now, I believe, be miſun- 
derftood. | 

With reſpedt to the politions themſelves, I can have 
nothing here to add. They have for ever divided the 
opinions of mankind ; and I pretend not therefore to the 
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power of ſhaking the ſentiments of men who may have conſi- 
dered, and made up their minds upon the ſubject. All I 
hope irom theſe, 1s the acknowledgement that I have ſtated 
the argument infavourof uniformity with perſpicuity and fair- 
neſs. Of the anſwers to that argument, thoſe to whom the 
ſubje& may be new, will now judge for themſelves. 

The ſecond chapter having endeavoured to deftroy the 
idea of uniformity and certainty in the opinions concerning 
the application of Natural Law to the duties of human life; 
I proceed in the third to enquire what it is that will produce 
greater certainty, at leaſt among particular clafſes of na- 
tions ; and having ſhewn 1t to be the religious and moral 
ſyſtems of thoſe nations, I reſt the foundation of their Law 
upon thoſe religious and moral ſyſtems. I afterwards en- 
deavour to prove, that CHRISTIANITY is the only cer/am 
foundation for that code which is obſerved by Chriſtian, in 
other words, by European nations. 

Theſe three chapters are therefore to be taken together, 
before we can complete the account of the foundation and 
conſtruction of the Law of Nations in Europe. The 
fourth chapter is a mere ramification of the argument in 
the other three, which goes to prove that the Law of Na- 
tions is not to be conſidered as the Law of the World, 
but only of particular claſſes of Nations, united together 
by ſimilar religious and moral ſyſtems, and influenced by 
particular local inftitutions. "The fifth is an attempt to 
point out how different claſſes of nations may be diſtinguiſh» 
ed: and with this finiſhes what may be conſidered as the 
firſt part of the enquiry. | 

Of the ſecond we have already fail much. Tt is needlef; 
to add that it compriſes the hiſtorical part of the work, and 
is to be conſidered às the neceiſary conſequence and proof 
of the firſt. In this I have begun as early as any certain 
documents would permit me, nor will any reader perhaps 
be wiſhful to go deeper into the antiquities of Europe than 
the commencement of the Empire of the Greeks and Ro- 
mans. Dr. Falconer will excule me for having preſumed 
to differ from him in the endeavour to account for the oppo - 
ſition of the maxims concerning their treatment of priſon— 
ers, which were oblerved by thoſe nations. The ſubject 
was not before him except collaterally ; but J neither wiſh, 
nor mean to challenge his attention to a part of my enqui- 
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a. on which I have to confeſs that I have not uſed much 
abour. 

The account of the Scandinavian Law of Nations, is one 
of the ſtrongeſt proofs of our theory. The effect of their 
military religion, if I may ſo call it, upon their duties to- 
wards their neighbours, was palpable and violent : the re- 
gularity and order of the world were by them annihilated : 
and from the time of their eſtabliſhment upon the ruins of 
the Roman Empire, the hiſtory of the Law may he almoſt 
ſaid to re-commence. It will be needleſs to point out to 
the reader the great uſe which in this part of my work I 
have made of the Northern Antiquities compiled by Mr. 
Mallet; whoſe ſelections are not more inſtructive as a pic- 
ture of the mind of man, than they are pregnant with ge- 
nius as beautiful poems. | 

In the courſe of this Hiſtorical part of the enquiry, I 
have, I fear, purſued but little method. Wherever I have 
found events of the ſame kind crowding after one another 
in a perpetual ſtream, I have followed them in a mere 
plain relation; nor have I aimed at farther order in the re- 
cital, than to endeavour to claſs facts of the ſame charac- 
ter together. Where, however, I have found a period in 
which new and ſtriking changes in the law preſent them- 
ſelves to notice, and the conduct of nations proceeds upon 
principles unknown before ; I have then ſtopped the cur- 
rent of the hiſtory, and digreſſed into a critical enquiry 
concerning them. Thus the eighth, ninth, and tenth chap- 
ters, are a mere ſeries of events; the twelfth, thirteenth, 
fourteenth, fifteenth, and ſixteenth, form ſo many critical 
diſquiſitions concerning the influence of certain particular 
points, which gave a new character to the maxims of Eu- 
rope. The ſeventeenth Chapter reſumes the thread of the 
hiſtory chronologically, with this new character accounted 
for, (as far as it lay within my ability to account for it,) 
and continues it to the ſeventeenth century, beyond which 
I meant not to extend it. | 

Why J have fixed upon this period as the cloſe of the 
Treatiſe, 1s to be explained, partly by the conſideration 
that the law has from that time been nearly ſtationary; but 
chiefly becauſe it was the age of GRoT1vs, to whoſe Trea- 
tiſe little can be added, and from whom on any point it 
would be almoſt in vain to differ. Before Bis time the true 
principles of the Law of Nations were ſcarcely known. 
He broke ground, as it were, for a new cultivation; but 
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he did it with ſuch ability, that the plans which he traced, 
and the method which he introduced have ſcarcely been al- 
tered, and remain to this day the proofs of a {kill which 
was conſummate. 

By his exertions the law was new modelled, and the 
reaſons for our duty as practiſed at this day, were either 
abſolutely ſtarted for the firſt time, or marſhalled in better 
order than they had ever yet been before, Beyond the 
Treatiſe therefore DE Juke BELLI ET PAcis, it was 
ſcarcely neceſſary to go, except to mention the few others 
that have attained to the honour of conſtituting, in con- 
junction with it, the codes of the duties of nations as ob- 
ſerved at preſent. The ſtate of the law as a ſcience, im- 
mediately previous to the publication of this incomparable 
work ; a very flight account of its author, and its progrels, 
together with the reaſons which gave birth to the works of 
PuFFENDOREF and VATTEL, finally cloſe the preſent 
Enquiry. 

From this account therefore of the following Treatiſe, it 
will be ſeen that it pretends not to lay down what the law 
now 1s, but merely endeavours to point out what it has been. 
It may be faid to be the hiftory of former opinions, and 
does not therefore aſſume any thing like a legiſlative tone. 
I ſhall be too happy if, humble as the deſign confeſſedly 
is, it may be deemed to have derived the ſmalleſt merit from 
the manner of its execution; and I ſhall be more than 
paid, if it ever arrives at the rank of being conlidered as 
an elementary book, for thoſe who come new to the ſtudy 
of the ſubject. 

I have a little, and a very little to add concerning the 
execution of the work. The reader will no doubt obſerve 
that I have not been ſparing in quotations, both in the bo- 
dy of the Treatiſe, and in the Notes. I am aware myſelf, 
how this interrupts the attention, and particularly how it 
interferes with uniformity by the neceſſary change of ſtyle! 
But in an enquiry of this kind it was perhaps unavoidable. 
Many parts of it are purely critical, and therefore argu- 
mentative; and in theſe caſes we know how little an au- 
thor's word can, or ought to be taken. I mean not to ſay 
that he would wilfully declare what he does not believe, or 
any thing of which he does not think himſelf certain; but 
ſuch is the conſtitution of our natures, that we arc liable 
to be led away by a favourite ſyſtem, and often to be de- 
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ceived by a particular bent of mind. Where this therefore 
is poſſible, it becomes the abſolute, the bounden duty of 
the author, to ſet before his reader the ſources of his infor- 
mation : and, if he argues from caſes of authorities, to 
ſtate them in the very ſame ſimplicity and amplitude, un- 
der which they appeared to kim. This has often ſeemed ſo 
neceſſary to various writers, that they have generally ſub- 
joined at the end of their works, Appendixes, or Collections 
of what they call proofs and illuſtrations, which thoſe who 
read for mere amuſement, have as generally neglected. 
But as I profeſs not to write for thoſe who read for mere 
amuſement, I have had no ſcruple in interweaving theſe 

proofs and illuſtrations ſo cloſely with the body of the work, 

that the one is made to depend upon the other for its very 
connection and uniformity. And I have choſen this mode 
the rather, becauſe, as I pretend to no attractions of ar- 
rangement or ſtyle, I am ſenſible that the merit (if any) of 
the following pages, muſt depend ſimply upon the faithful- 

neſs and accuracy with which authorities are quoted. I am 
therefore not deterred by the fear, (fo common I have ob- 
ſerved, with many writers) of interrupting the courle of 
the narrative, or of diverting the reader's attention. I know 

not indeed if I am right, but I have long thought that the 

art of brinping plain and authentic documents into a clear 

point of view, ſo as to affirm or deny a thing, or to prove 

that it cannot be either affirmed or denied, 1s the great me- 

rit of hiſtorical or of argumentative writing. Too great an 

attention to the decorations of language, may often lead 

us far away from this true point. It may pleaſe, but with- 

out the other it cannot fill the mind; it often leads to error, 

and is at beſt but meretricious. | 

This therefore is another object to which I have ſhaped 
my exertions; and whatever may be my opinion concern 
ing a point of doctrine, or a particular tranſaction, it I 
may be thought to have ſtated them with clearneſs, and 
ſupported them with ſufficient authorities, it is all the praiſe 
I can expect, ſince it is all to which I have aſpired. 

In the inveſtigation of certain matters, I have ventured 
to quit the beaten path, and to differ from authorities whoſe 
deſerved reputation would overwhelm me, did I not feel 
well ſapported by illuſtrious auxiliaties. Had I therefore 
nothing but myſelf to oppoſe to them, I ſhould not have 
dared to have ſallied forth from obſcurity. But being thus 
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ſupported, I have without the wiſh, and at the ſame time 
without the dread of provoking controverly, attempted to 
ſet forth the grounds for my opinions. What I allude to, 
are, amongſt others, the queſtions concerning the difference 
of treatment experienced by Greek and Roman priſoners ; 
the privilege of private war in the antient Barons; the So- 
vereignty of the Hanſeatic League; the nature of the Impe- 
rial Dignity ; the exemption of Ambaſladors from the juriſ- 
diction of the criminal Courts of Law in England; and 
the caſe of Queen Mary of Scotland! It is with very great 
difidence that a young profeſſor of the ſcience of law, ean 
pretend to withold his aſſent on theſe points from whatever 
his ſaperiors have aſſerted before kim. Why he has done 
ſo, he has endeavoured with all his ability to explain, and 
the public will judge, I hope, with their uſual candour. 

Throughout the whole I have to lament the total want 
of aſſiſtance fſyom men of experience and authority. The 
work which is now preſented to the world, is in fact the 
mere lucubration of a private perſon, left entirely to him- 
ſelf to collect his materials, to ſpeculate, and to decide. 
At the ſame time, the ſole reaſon for this perhaps, was his 
fear of treſpaſſing upon the time of ſuch men, when it 
might be more profitably employed for themſelves and for 
their country: Since however irkſome it muſt always be to 
intrude our works upon others for correction, the well- 
known liberality of the learned profeſſions deprives the in- 
truſion of the greater part of its terrors. 

One thing more before I have done. Tn the courſe of 
the following pages, there will be found ſome few alluſions 
to the late tranſactions of the French nation. In all that I 
have ſaid concerning them, I claim to be conſidered as a 
man arguing without prejudice, partiality, or reſentment. 
I have not gone out of my way either to meet, or to avoid 
the ſubject ; and on all occaſions wherein I mention them, 
I profeſs to have taken them up {imply as the beſt illuftrati- 
ons I could find for the argument I might have in hand. 
And, as in one place I particularly obſerve, all that I have 
ſaid of them, may be ſo ſaid, when we are in profound 
peace with them, or at ſome future time, when the names 
of France and England, their mutual rivalry, their hatred, 
or their contempt, will be only known in the relations of 
Hiſtory. At the ſame time 1t is in fairneſs to be remarked, 
that the conduct of this nation is now ſomewhat mended, 
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and that the points moſt complained of were the eſſects of 


the influence of a mercileſs tyrant, or of dark minded ruf- 
fians who have already, moſt of them, met their reward. 
And now I will releaſe both the reader and myſelf, from 
a diſcuſſion which I feel to be growing but too long. The 
hopes and anxieties of a young author committing him- 
ſelt for the firſt time to the public, whoſe praiſe or whoſe 


cenſure, he has not hitherto been even in the way to court 


or to fear; will be my excuſe if I have treſpaſſed too much 
in this prefatory diſcourſe. I cannot conclude without ob- 
ſerving, that whatever may be the fate of the main deſign ; 
whether it be received with favour, or rejected with con- 
tempt, I have this ſound conſolation: that my intention 
has been to do good to my fellews in that province for 
which by inclination or ſtudy I am beſt fitted. To endea- 
vour after this is the duty of all mankind, and if the work 
fails, the glory of the attempt may perhaps alleviate the 
diſgrace of the fall. 


Inner Temple, 
March 20th, 1795. 
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1, ſignifies, that the matter referred to, is contained in a ne. 


. K. of Morocco, Treaty of ſeveral European 
States with, 11. 198, 2 

Adam of Bremen, his deſcription of the effects of Chriſtianity 
in Denmark. ii. 7. 

Adoption of Knights and Sovereigns by other Knights or Sove- 
reigns, ii. 113. See Chivalry. 

Sovereigns, alienation of dominions by, 11. 157. | 

Adrian IV. (Pope) the oath taken by him at the coronation of 
the Emperor Barbaroſſa, i. 165. 

Adultery, common among Savage Nations, i. 49. 7. 

Alaric, his reſpect for the Chriſtian Religion, i. 138. 

Albany, Cardinal of, his interference in favour of the pri- 
ſoners of the Duke of Anjou on the Capture of Montpe- 


her, ii. 3t, 52- 


Albericus Gentilis, ſuppoſed the Roman Civil Law to be the 


Law of Nations, 11. 366. Deficiency of his book, 369. 


.Alboin, Prince of the Lombards, good faith of Turiſund to- 


wards, i. 140. 

Alexander (Pope) his mediatory Letter to prevent War be- 
tween France and England, ii. 27. 

Ambaſſadors, diſtinguiſhing characters of, i. 216, ii. 327. 
—Rights of, vindicated by the Romans, i. 113. 

Inſecure under the European Law of Nations, from the 11th 
to the 15th Century, i. 169—171-becoming Priſoners of 
War on the death of their Sovereigns, 1. 170. 

Of Darius, their ill treatment by the Greeks explained, i. 
106. 

Of the Spartans and Corinthians, murdered by the Athe- 
nians, i, 106. : See it. 297. 

Of the French and Spaniards, continued conteſts between, for 
precedence, 11. 236, 272—278. See, Nations of Europe, 
rank and claims of. : 

Chriſtian, how capriciouſly ill treated by the Ottomans, ii. 
285. 

Reſident, or in Ordinary, a peculiar feature of the Eu- 
ropean Law of Nations—ii. 286. (See Lieger)-Reaſon 
and Origin of ſuch Embaſſies in Europe. ii. 287 did 
not apply to the Antients, ii. 288-By whom firſt ſeat 
and entertained, ii. 299—1, ».-Not of Natural Right, ii. 
290, n.-1nconveniences of, ii. 291. 
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Ambaſſadors, 

Extraordinary, cuſtom of ſending, as old as Society itſelf, 
and therefore is almoſt a Natural Right, ii, 287. 

Their inviolability univerſal in principle, ii. 287, 292. 

295, 6—8-exceptions among the Turks, 298. See, Invio- 
lability of Ambaſſadors, - 

Puniſhable by their own Sovereigns, to whom they are ſent 
back; and who muſt diſavow their proceedings, or become 
open enemies, ii. Z09—314, &c. 

No Inſtance of their being tried by the Laws of the Country 
to which they are ſent, ii. 313, 

How puniſhable, in atrocious and dangerous caſes, by 
the Nation to which they are ſent, ii. $28—334-always 
by way of ſelf-defence, not by regular trial, ii. 329-In- 
ſtanced in the Caſe of Gyllenburg, the Swediſh Am- 
baſſador to England, in 1717; ii. 330-What ſhall con- 
ſtitute the neceſſity which may authoriſe the reſtraint, diſ- 
miſſal, or even death of Ambaſſadors, a dangerous, difficult 
and chimerical queſtion ; 11. 330— 2. 

Their Suite, whether privileged in criminal caſes, ii. 332—4. 
Inſtances in which this privilege, was waved, ii. 332. 
or denied, ii. 333, 4.-concluſions from ii. 334, 7. See Invio- 
lability. | 

Their privilege of being covered in the preſence of Sove. 
reigns, it. 338, 362, 1 | 

Of Obedience, to the Pope, ii. 229, 30. 

Of the Pope, termed Nuncios, ii. 230. 

Ambroſe St. Archbiſhop of Milan, his Reproof to Theodoſi- 
us, ii. 29: 

America, conqueſt and ſettlement of, by the Spaniards, un- 
of" Pope's Grant, ii. 66—08-by Engliſh Monarchs, 
ii. 68. 8 

Analyſis, a mode of Philoſophizing, applicable as well to Mo- 
rals as to Phyſicks, 1. 39. 


Ancus Martius, his Inſtitution of the Roman Ceremonies in 


declaring War, 1. 110 

Andreghem Marſhal, Caſe of his Capture and Releaſe on Pa- 
role by Edward the Black Prince, ii. 109. 

Anjou, Duke of, his Behaviour to his Hoſtages, i. 17 ;- his cruel - 
ty on the Capture of Montpelier, ii. 31—32, 

Antioch, Prince of; See Saladin. 

Apanuges, dangerous to Morarchies, i. 218. 

Appeal to Neutral Nations by Powers at Variance; a ſtrong ſea- 
ture of improvement in the Law of Nations, i, 193-In- 
ſtance of, in the diſpute between the Kings of Arragon 
and Navarre in 1176; i. 193-in the conteil between Henry 
III. and his Baron i. 194-other inſtances. i. 194. The 


moſt 


THE PRINCIPAL MATTERS. xĩix 


moſt regular inſtance, that of Edward III. againſt John 
K. of France, 1. 195-of. Edward III. to the Pope, againſt 
Philip of Valois, ii. 29-Probable Origin of this Appeal 
to Neutral Nations, 11. 30. 

To ſuperior Lords as a Common Court, or High Tribunal, 
in caſes of Delinquency by an inferior Feudatary, conſe. 
quences of, i. 225—232-Inſtances of in, John King of 
England, i. 226, 7. Henry III. King of England, i. 227 
- Edward I. i. 228-Edward II. i. 228-Edward, III, i. 229 
-Edward the Black Prince, 1. 229-Charles the Bold i. 230 
4-Charles the Bad K. of Navarre, i. 230-John Baliol, K. 
ot Scotland, i 231-0ther inftances, i. 231. 

Arriere-Fiefs, creation and effect of, i. 220. 

Atheiſm, the profeſſion of men even in civilized Societies, i. Cg. 

Atheiſt bound by the Law of Nature, i. 31, 57. 

Athenians, inconſiſtency of their character, 107, 108. 

Attila the ſcourge of God, how juttly ſo called. i. 129. 

AvrozsPanu, Bilhops formerly ſo ſtyled, and why, ii. 48. 

Avroxpelop, title of the Emperors of the Eaſt, ii. 234. 

Auxitiary Treaties their riſe and effect, ii. 291—5-Princi- 

les of, ii. 174, $-exemplified in the Treaty between 

2 and England in 1214, as to Sicily and Germany, 
ii. 175, G-in the Treaty of Oleron, ii. 176-of Eretigny, 
11. 176. 


B 


Balance of Power, part of the Law of Nations in Europe only, 
1. 88, 9-Origin of, i. 221. X 
Barbaroſſa, Frederick (Emperor) See Adrian IV.-Doge of 
Venice. 

Barbary States, Treaties with, i 100, 1: ii. 198, 9. 

Barons, Feudal, their right of private War, i. 208-See Pri- 
- War-How far to be conlidered as Sovereigns, 1, 235, 

Baronius, his Apology for the Rudeneſs of Pope Celeſtine 
III. to the Emperor Henry VII. Ii. 55. 

Barrier, erected betu cen Sovereigns meeting to treat with each 
other, 1. 106, 7. | 

Bartholomew, St. See Maſſacre. 

Pegia3vg, a title aſſumed by the Eaſtern Emperors, il. 234. 

Beatrice, Siſter of Conſtance, Queen of Arragon; Caſe of 
her Deliverance from Captivity, 1. »5 3. 

Beauvais, Biſhop of, anecdote of, 1. 219. 7. 

Beckett Thomas à his military pomp, i. 219. 7. 

Lequelt of L'ominious by their Sovereigi.s, . 157, 8, 
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Burnonville, Commander of Soiſſons, the injuſtice of his Pu- 
niſhment, i. 157-Interceded for by many French Officers, 
his brothers in arms, 11. 122. 

Birger (K. of Sweden) a Law of his againſt Slavery, ii. 19. 

Biſhops their power co-equal, before the uſurpation of the Pope, 
11. 46, 7-ſtiled therefore Aado-s@zas;, ii. 48-their power in 
the primitive church, ii. 50. 

Blackſtone, his opinion as to the Common Law of England 

relative to Ambaſſadors, ii. 301, 2. 326, 2. 

Bohemia, King of, his peculiar ſituation conſidered, ii. 249— 
251. 

Boniface VIII. (Pope) his open uſurpation of temporal-Power, 
ii. 55-his conteſt with Philip the IV. of France, ii. 56—63 
-how ignominiouſly treated by Colonna and Nogaret, agents 
of Philip, ii. 62-his death, ii. 63. 

Brotherhood of God; what, and its eſtabliſhment, ii. 15. 

Brothers in Arms; See Chivalty; Fraternity of Arms. 

Burlemaqui, an Opinion of his on the Law of Nations conteſt- 
ed, 1. 92. 


C. 


Calverley Hugh de, Brother in Arms to Bertrand du Gueſcelin, 
11. 121, 2. See Chivalry. | : 

Cannibals, i. 49, 2. 51. 2. 

Captives in War, ſlavery of, i. 6- Slaughter of, by the Greeks, 
j. 107, 8. See Slavery; Slaves; Priſoners of War. 

Cardinals their claim of precedency before Kings, ii. 230, 1. 

Carneades, his reaſoning on Morality, i. 

Caſtles, dangerous and vaſt number of, in England and France, 
between the 11th and 15th Centuries, i. 206, 1. 

Catholics. See Religion (Chriſtian) 

Cato the Younger, caſe of his acting as a Soldier, i. 112. 


Celeſtine III. (Pope) his inſolence to the Emperor Henry 
VII. ii. 54. 


Celts the parent ration of the Saule and Britons, i. 122-their | 


contempt of life, and deſire of a violent death, i. 122,—4- 
their notions of Paradiſe, 1. 124. 
Challenges between Kings and Generals. See Chivalry. 
Charlemagne, his regret at the progreſs of the Danes and 
Normans. i. 133-his cruelty to his Saxon Priſoner, 
juſtified by the then Law of Nations, i. 135-his Policy in 
colouizing with Pritoners of War, i. 125-the improve - 
merits in the Law of Europe, owing to his - comprehenſive 
genius, i. 192-his Reſtriction of Private War, i. 207. 
| under 


THE PRINCIPAL MATTERS. xxi 


under the precepts of the Chriſtian Religion, ii. 9 


1 reſided at the council of Frankfort in 794, ii. 34 almoſt 
. Emperor of Europ, ii. 48. See Emperor of Germany. 
"M Charles of Anjou, his cruelty to his Priſoners, i. 148-his unjuſt 
8. / treatment of Conraddin, i. 153, 4. See Conraddin. 

7.38 Charles the Bold, his imprudence, (according to the then 
1 Law of Nations,) In putting himſelf in the power of Le- 


wis XI. i. 165, 6. 
Chevaliers de Reconnoiſſance, ii. 123. 
Chieftain, the Principal of a deadly Feud, i. 210, 12. 


uf Children expoſed and inhumanly treated by various Nations un- 
** der Natural Law, i. 45, 6: Sacrificed to the Gods, i. 
N 50-under Natural Religion, 1. 62. 

1 4 Cruſade of; See Cruſade. 

2 Chineſe, why they do not entertain Refident Embaſſies from 


other Nations, ii. 289. See u. 

F Chivalry its effect on the European Law of Nations, i. 198, g- 

8 Cap. 14. ii. 9g—138. | 

A Origin of, 11. 95, 5- 

The cauſe of conliderable improvements in the Laws of War, 
1.95, 6, 107. See Pf. 

Liberality and Courteſy, its two diftinguiſhing attributes, 
ii. 97-inſtances of; in the behaviour of William Rutus, 
ii. 98-Earl of Glouceſter towards K. Stephen, ii. 
93-K.. Stephen himſelf, ii. 98-in not attacking unarmed 
enemies, 11, 99-in the general conduct of Edward III. 
and the Black Prince, ii, 99 in the caſe of Bertrand 
du Gueſcelin, ii. 100-Carlonnet, ii. 102-French and 
Engliſh Monarchs, ii. 102, 3-the Talbots and KXantailles, 
11. 103-in moderating the Price of Ranſom, ii. 103. See 
Ranſom. 

Fidelity, another diftinguithing attribute, ii. 104-a palpable 
means of improvement in the Law of Nations, ji. 105- 
and of War, ii. 107-Breach of, in Knights, how puniſh 
4, ii. 106. See Kuights—The probable Origin of giving 
liberty on parole to procure ranſom, 11. 107-Inſtances ot, 
in Wallerland. Count of St. Pol, ii. 108-Tho. Percy, an 

Engliſh Knight, ii. 108 Du Gueſcelin, it. 108 Such 

— — could not carry arms during their parole, 11, 
108.-Inſtance; in Charles de Blois, ii. 108 - Exception in 
Marſhal d'Andreghem priſoner to Edward the Black Prince, 
11. 109, - See Ranſom; Priſoner ; Hoſtages. 

Extenſion of Friendſhip, another feature of-By Adoption 
of Knights or Sovereigns by each other, ii. 113-theſs, 
in fact, alliances, it. 113-Ceremony of by delivery of 
Arms, ii. 113 - See i. 140 - other ceremonies, ii. 114. 
This the origin of Knighthool, ii. 115-Relationſhip, 

ſuppoied 
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ſuppoſed to ariſe from Adoption, ii. 115-benevolens 
eflects of in Adoptions, by the ſame perſon, ii. 115-into 
the ſame order of Knighthood, 11. 115-extended even 
to aſſiſtants in the ceremony, 11. 11H-0ne mode of adop- 
tion by a grant of the ſame Coat of Arms, ji. 1172 
Inftances; in the Count de Chimay adopted by Fer— 
dinand, K. of Aragon, ii. 117-Rere d'Argenſon ; and 
the cuſtom of knighting Venetian Ambaſſadors in France 
on taking leave, ii. 119-Duke de Richlieu; who was 


created a Noble df Genoa, ii. 117-Lord Malmſbury; 


Chivalry. 


permitted to quarter the Arms of the houſes of Bran- 
denburg and Orange, ii. 177-Another effect of Adop- 
tion, The Fraternity of Arms, it. 118-of Scythian ori- 

inal, 256. horrid ceremonies of, ii. 119 - milder in civil- 
fed and Chriſtian Countries, ii. 119 - Effect of in amend- 
ing the Law of Nations, ii. '119-uſed between Kings and 
States, ii. 120 - interlered with political engagements, as 
in the caſe of Henry K. of Caſtile, ii. I20-but not with 
the duties owing by Knights to their Sovereigns, ii. 121- 
though it then ſoftened the aſpereties of War, ib. inſtanced 
in the caſe of Gueſcelin and Hugh de Calverly, ii. 121-and 
increaſed hoſpitality and eſteem, ii. 123-Hence the Cheva- 
liers de Reconnoiſſance, 11. 123. 


—- its effect on the gereral operation of States, 
ii. 123 - by introducing Regularitiy in the declara- 
tion of War, ii. 124——inſtanced in the gallantry of 
Walter Manny, ii. 124. Form of ſuch declarations ; 
by Letter, as in the Caſe of Charles V. and Edward III. 
ii. 125. or by Heralds, as between Edward IV. and 
Lewis XI. ji. 125 Origin of theſe forms, 11. 125.,— 
Regulation of, among German Princes by the Golden Bull, 
i. 126 ——Magnanimity of the Chiefs in engaging each 
other, ii. 127.—1n declaring the time and place for engage- 
ment between Armies, ii. 127—Inſtanced between Edu ard 
III. and Philip of France, in 1339; ii. 127 -—in the bat- 
tles of Agincourt, Verneuil, and Floddenfield, ii. 128. 
and ſce 7. between Edward the Black Prince and Henry 
K. of Caſtile, in 1307; ii. 129.—Theſe general challenges 
aroſe from the cuſtom of private duels, ii. 129.—which alſo 
produced challenges between Leaders of Armies and Mo- 
narchs, in which Kingdoms were ſometimes ſtaked, ii. 130 
—TInfiances of, by the Emperor Henry IV; Edward III. of 
England; Henry V, of England. ii. 130-By Champions; 
againſt Richard II. of England, ii. 130 — Between Peter 
of Arragon and Charles of Anjou, in conſequence of the 
death of Conraddin, ii. 131. 2. See Conraddin on the 
ſame 


+ 
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Fame quarrel between René, Duke of Anjou, and Alphonſo, 
K. of Aragon, ii. 133.—vee further Duels ; Garriſon. 

Chriſtianity. See Religion (Chriſtian) 

Church, immunities of, as a Sacred Place, ii. 10—11. 
fighting and killing in, how punithable among the Saxons, 
ii. 10. 

Clergy, among Chriſtians a diſtinct body of men; and why, 
th. 20. I 

Cliſſon, Oliver de (Surnamed the Butcher) his conduct 
towards certain Hoſtages, i. 1/74 - Inſtance of his revenge, i. 
178-his impriſonment and ranſom, 1. 185, 6. 

Codes of the Laws of Nations, what attention due to them, 
11. 5. ä 

Coke, his opinion; on the privileges of Ambaſſadors under 
the Laglith Law; examined, 11. 320-on Treaties with Iu- 
fidels, i. 195 doubted, 11. 195. 

Colonna, See Boniface VIII. 

Commerce, 'Treaties and Conventions Reſpecting, il. 202 
—2 14 


Utility of poſitive conventions in Regulating, ii, 
202- How far it is the duty of a State by the Law of Na- 
ture to encourage commerce, ii. 202—204-The Law of 
Nations on this ſubject, vague and indifinite, it. 202-Re- 
medied by poſuive Inſtitutions, 11. 203. 

Cauſcs why it did not flouriſh in the early ages, 

11. 204. 5 by 

Earlieft poſitive convengzons on the ſubject by 
Canute, with the Emperor Conrad and Pope john, 11, 20.4. 

Protected by Laws, of the Maritime States 
againſt Piracy, ii. 204-of the Swedes, in caſes of ſhip- 
wreck, ii. 205-of the Danes and Sicilians to allow Sal- 
vage, ii. 205-0 the Engliſh in favour of Merchants, ii. 
206-of Oleron, 11. 206 - Recapitulated, ii. 207—8 - Inſti- 
tutions of Wiſbuy, ii. 209-—z10-Letter of K. Edward VI 
in 1553; ii. 21i—2-Regulations of the Flemiſh States, ii. 
2 2—13-Conſequences of the Regularity of thele Conven- 
tions, ii. 213, &c.- in the protection of Merchants on the 
breaking out of War, ii. 213—4. 

Common Cauſe. Treaties to make; their principle and 
origin, 11. 188—9.-Inſtances of; in 1197, between Enpliſh 
Kings and Baldwin Count of Flanders, ii. 189-—90- Henry 
III. and Duke of Brittany, in 1225, ii. 190-Henry Earl cf 
Luxenburg and Ferry Duke of Lorrain in 1269, 11. 199. 

Commonwealths. Sce Republicks. 

Companies, Soldiers of Fortune, it. 179 their origin, in 
bands vf Mercerary Soldiers, ii. 182—3-their exploits, ii. 
133 —4-ſubſidized, and treated with, by various Suvereigns, 


11, 184 
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11. 184—8-under Count Mansfeldt and the Duke of Saxe- 
Weimar; the latter ſubſidized by Richlieu, ii. 186. 

Comyns, Remark on his opinion as to the privileges of Am- 
baſſadors under the Englith Law. ii. 301—321. 

Condottieri, Soldiers of Fortune, ii. 179. 

Conraddin, Heir to the Crown of Sicily unjuſtly puniſhed 
as a Traitor by Charles Count of Provence, who bad con- 
1233 his Kingdom, 1. 153—155-Challenge of Peter of 

reagon to Charles, in conſequence, ii. 131- his caſe 
quoted againſt the inviolability of Sovereigns out of their 
own territories, 300 years afterwards, ii. 355 js 

Confederation, Treaties of their effect on the Law of Nations 1 
in Europe, ii. 163z—174-Inſtances of, in caſes, of the Ger- 

. man States (See G) ii. 164-The Swiſs Cantons, ii. 165, 6. 

| | ou S) the Teutonick Hanſe, ii. 166—174-See Hanſeatick 


| eague. 0 
gf Conſcience, how far the general and unerring Rule of 9 
: Moral Conduct, i. 30, 1—52-Docs not compel all Man- 3 
Nj kind to the obſervance of the ſame ſcheme of morals, 3 
* i. 53—5. 8 

; Conſent, neceſſary to the Security of Society, in points doubt- L 
. ful by the Law of Nature, 11. 140. | | 


Conſul, * Cuſtom of eſtabliſhing, aroſe from Convention, 3 
__ 9 
Conventions, See Treaties.-A full inſtance of their forming 
part of the Law of Nations, 11. 143. 
Cotton, Sir Robert, his Reaſoning on the Precedency of 
Nations, ii. 221, 2-examined, 11, 222, &c. 
Council of Lyons, the firſt; cauſe and effect of, and pro- 
ceedings at, ii. 35—42-Members of, ii. 36, 7. ; 
— the Second; Members ol, ii. 43- Proceedings 


at, ii. 43. | 
— — Trullanean; See T. R 
Councils, General; their acknowledged power in Chriſten- 
dom from the XIth to XVth Century, ii. 49—44 held of 
right as often as the Jubilees, ii. 44-Their controul over the 
Papacy, ii. 45-even to depoſition, ii. 47—61-Not to be aſ- 
fembled without the Pope's Conſent, 11. 62. 
Croquart, a Soldier of Fortune, i. 186. | 
0 Cruſades, Origin of i. $4-their influence on the Law of 
9 Nations, ii. 79-in producing a new and perpetual cauſe 
5 for War againſt the enemies of Chriſtianity : and for 
ace among its friends, ii. 78-inſtanced in the caſe of Spain, 
bt 11. 79--Portugal, ii. 79-Germany and France, ii. 80 &c. 
| the Cruſade againſt Saladin, ii. 80-of St. Lewis, 11. 81. | of 
| RE | Barbarity * 
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Barbarity with which they were conducted, ji. 81—85. 
inſtanced in the death of the Prince of Antioch, ii. 82- 
Pieul de Ragonet, ii. 82-Maſſacre of the Priſoners at Pto- 
lemais by Richard IJ. ii. 82-cauſe of this barbarity, ii. 


8 
— Con ſidered as meritorious and expiatory in Monarchs, 

11. 85 undertaken, by children, 11. 86- by the Paſtoureux or 
ſhepherds, ii. 86-decline of, ii. 87-a mean of getting rid of 
the banditti of a Nation, ii. 88-againit Hereticks, 1. 90, 1— 
282—4. 

Cuſtom, ; of a conſiderable effect upon A{;--1s. i. (. 

Czar of Ruſſia, meaning of the Term, ii. 237. 


2. 


Danes and Normans, principle of exacting tribute from other 
Nations, 1. 133. 

Danes, their Law as to Salvage, ii. 205, 

Deadly Feud, ; See Feud. 

Death, violently defired by the Celts and Scandinavians as 
honourable, 1, 122, &c. p 

Dejotarus, K. of Galatia, his cafe, how far applicable to 
the Queſtion of the inviolability of Sorereizns out of 
their own territories, ii. 349. | 

Divorce, power of the Pope as to, it. 26; 152, 3 

Doge of Venice, origin of his wedding the Adriatic with a 
Ring, 11. 66. 

Donner ſa foi, the term made uſe of when a perſon agreed to 
remain priſoner of War, i. 182, and u. 

Druids, their Cruelty to priſoners of War, 1. 124. 

Ducange, a poſition of his as to the Right of private war, i. 
207. 

Ducl, diſtin from the Right of private war, i. 212 x. one 
mode of terminating ſuch War; and the reaſon, i. 214. 
See Chivalry Oath adminiſtered by the Wardens of the 
Liſts, ii. 134 Ceremonies on a defeat, ii. 134-Reward 
of the Conquerors, 11. 134, 5. 

Dumourier, a Soldier of Fortune, ij. 188, . 


E 


Eccleſiaſtical Eſtabliſhments, their eſſect on the Law of Na- 
tions, Cap. 13. ii. p. 1, &c. See Religion (Chriftian). 
Eccleſiaſtics, had the right of private war, i. 218. 19, 4. 
Eclpondi what, i. 109. 
Edward III. his Appeal to Chriſtendom againſt John K. of 
France, i. 195. See Appeal. Carcmony of his homage 
10 
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to Philip of Valois, i. 223 —Appeal of Edward to the 

Pope againſt Philip, ii. 29, 3o--See Chivalry. 

Edward IV. his conference with Lewis XI. at Picquigny, i. 

166. 

Edward the Black Prince, his conduct to the Envoys of 
Charles V. of France, i. 168, See Chivalry. 

Edward VI. his famous Letter in favour of Commerce and 

Navigation, ii. 211. | 

Elective Government; See Government. 

Elizabeth Q. of England; Head ot the Proteſtants, ii. 282- 
Her Letter to Henry IV. of France on his change of 
Religion, 283. nz. 

Embaſſies. See Ambaſſadors. TON: 

Emperors and Kings, diſtinction between. See Kings. 

—— their Privilege of preſiding over Councils, ii. 34. 

and Popes, their mutual jealouſy of each other, 
i. 165, See Pope. | 

Emperor of Germany, this title inaccurate ; is properly King 
of Germany and Emperor of the Romans, ii. 23. 

Eis ſtile and title, Elected Roman Emperor and King of Ger- 
many, ii. 264. See Kings, 

Emperor of Germany. | | 

Cauſe of his precedence in Europe inveſtigated and 

examined, ii. 2379—265. 

- owing to the accident of his ſucceſſion to the 


— — 


— 


Roman Sceptre ſwayed by che Weftern Emperors; 


which took place under Charlemagne in 800; ii. 237. 

See 252. | | 

Queſtions ariſing thereon, 1. As to the revival of the old 
Weſtern Roman Empire 2, What rights are renovated with 
the title-and 3. The affinity between the Kingdom of Ger- 
many and the Roman Empire, ii. 237. 

2. The Weſtern Empire was revived in the perſon of 
Charlemagne, by the Election of the Roman people; ii. 
238; 254. 

2. The rights renovated in the perſon of the Emperors 
diſputable, ii. 238-aroſe from the remarkable union of 


dominion in Cha rle-nagne, ii. 239-Idea that the Emperor 
was the temporal, as the Pope the ſpiritual, head of 


Europe, ui. 239 expreſsly acknowledged by ſome Na- 
tions, and tacitly allowed by others, ii. 240-By the 
Engliſh under Henry II. and Rickard I. ii. 240.-AR of 


Sovereignty exerciſed by the Emperor Sigiſmund in 


France, ii. 240-one proof of theſe pretenſions the power 
of creating Notaries, ii. 241, 3 High Ideas of the Im- 
perial Prerogatives, iii. 241-2-afſerted with a view to 
the enlargement of the Empire, ii. 243-Reſiſted byEd- 

| ward III. 
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ward III. of England, ii. 243-and Henry V. ij. 244- 
Salutation of his foot by inferior Monarchs, ii. 243. 
His poser of creating Kings, ii. 244 9 - how far the 
inſtance of Prultia applies, 11. 245 ——38-of Hungary, 
ii. 249-generally conhned to the Vaſſals of the Em- 
peror, ii. 248-whether . this power ſtili remains, ii. 
249 —251-Caſe of the King of Bohemia conlidered, 11 
249 — 250. See Kings. : 
3. Real Nature of the Imperial Dignity and its preſent 
affinity with Germany, ii. 232 205 the territories of 
the German Monarch not the genuine remains of the old 
Roman Empire, ii, 232, &c.-Acceſſion of Charlemagne 
to the Imperial dignity, ii. 253—0-who held almoſt all 
his poficihons by different titles, ii. 255-various Kings 
ſucceeded to the Empire, till Ocho I. or the Great, 
brought back the Imperial dignity te the famyly of Germany 
11. 258. 5 
—When and how the Germanick Kingdom and the Roman 
Empire were united, ii. 262-by actual Convention between 
the Romans under Pope Adrian III. with Ocho the Great, 
ii. 263. | 
—The Remarkable Conſtitution of the Empire, ii. 263-The 
Titles and Sovereignties of the Kingdom of Germany 
and the Roman Empire, ſtill remain, abltractedly, diſtinct, 
„ | 
Empire, Princes of, by what means they have continued to be 
+ Sovereigns, i. 215, 6. 45 
Ey,land more regular than other nations in their Laws of war 
trom the 11th to the 15th Century, i. 159-10, as 10 their 
private Wars, i. 21/9 —— 18S. 
Enſpondi what, i. 109. 
Entius, K. of Sardinia, could not tin his ranſom ; and 
why; i. 180. | BY | 
Elcheat of Fiefs to the Supreme Sovereign under the Feuclal 
Syltem, 1.229, &c. Diſputes as to, how decided, i. 233 
Inſtances of, in the caſe of, the Larldom of Proveuce, 
!. 233-Artois and Burgundy, i. 234-Milan, i. 234-'1 hele 
Eſcheats part of the Law of Nations in Europe as aflected 
by the Feudal Syſtem, i. 235, 6. 
Europe, confidered as a Republic of States, i. 9o, 98, 9 ii. 33- 
44 —73 change cauſed in this particular by the Lutheran 
etormation, ii. 280, &c. oh | | 
Ezcommunication. See Pope. 


y. 
Talib. See Feud (Deadly). 


Falconer, 
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Falconer, Dr. his reaſoning on the principle of the Grecian 
Law of Nations, i. 117--—8 ho juſtneſs of it examined, 
1. 118, 20. 

Feud (Deadly) its Origin, i. 204 —206-who implicated 
therein, i. 209, &c. 

Feudal Syſtem, its influence on the Law of Nations in 
Europe, i. Cap. XI. p. 197 —199-Cap. XII. i. p. 202- 
Its moſt obvious effects; to multiply the number of 

/ Sovereign States, i. 203-to give a right of interference 
= natiens with each other, i. 220. See Eſcheat ; Private 

ar. 

Fiefs and Arriere-fiefs, creation of over the Weſtern Countries, 

1. 220, 1, 

Eſcheat of; See Eſcheat. 


Fleury Abbe, his obſervations on the Bull Unam Sandtam ex- 


amined, 11. 59. 

Forfeiture of the real Sovereign power, can never legally or 
conſtitutionally happen, ii. 306 309, 

Foſter, his opinion as to the inviolability of Ambaſſadors by the 
law of England, ii. 325-examined, ii. 326. &c. 

Fowkes de Breauté, his refiſtance to the Civil Power, i. 214- 

France, the parent of many kingdoms, i. 214, u.-Origin of the 
States-General there, 1i. 58. See French. | 

Francis I. not the firſt Chriſtian Sovereign, who entered into al- 
liance with the Turks, i. 100: ii. 200-his breach of the 
Treaty with Charles V. to be attributed to the imperfection, 
of the Law of Nations, ii, 361. | 

Fraternity of Arms. See Chivalry. | 

Frederick of Auſtria, his unjuſt puniſhment, i. 154. See Con- 
raddin. | 

Frederick II. Emperor, and Innocent IV. (Pope) the conteſt 
between them, and the deciſion of the firſt Council of Lyons 
thereon, 11. 45 42. 

French Republic withdrew from the obſervance ' of the Law of 
Nations; and how; i. 111 : ii. 143; 213-opinion that 
the bounds of its Empire had been marked out by Nature, 
i. 47-its departure from humanity, i. 92, 2. in the decree 
for the flaughter of priſoners, ii. 104-its contempt for 
the Cnriſtian Religion, one cauſe of its crimes, 11. 5 
See Genet; Atheiſm. 

French, their Conſtitution of 1791, imperfect; in the attempt. 
to deſtroy the inviolability of the Sovereign power, II. 


307. 


Garriſon 
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G. 


Garriſon beſieged, relieving : under what circumftances conſider- 
ed as contrary to the Laws of War, between the 11th and 
the 15th Century, i. 158-defending, puniſhed by the Con- 
queror, id.-See Generals; Priſoners. 

Origin of agreeing to ſurrender in caſe aſſiſtance 
does not arrive in a certain time, 11. 135, 6.-Inſtances of; 
in the Siege of Breſt in 1373; li, 135, 6-Derval and 
Moiffac ; ii. 137-Harfleur in 1415 ; Bourdeaux in 1451 ; 
il. 137. | 

Generals 61 the enemy when taken priſoners, how cruelly treated 
by the Romans, 1. 113, 114. (See Triumph) -by the Goths, 
i. 134,-under the European Law of Natious from the 11th 
to the 15th Century, i. 156— 157. 


Genet, The French Republican Envoy to America; Caſe of 


his Renuriciation of the Law of Nations, i. 97. . 

Genoa, Republic of, nut allowed to rank with the Monarchs of 
Europe, ii. 269. | | 

Geographical Situation of Nations, its effects, i. 82, 3; ii. 
159. 

Germans, Antient, their Predatory expeditions, 1. 131. 


German States confederation of, its baſis the Golden Bull, ii. 
I 


Germany, Emperor of. See E. 
Eibbon, his praiſe of general toleration, how far juſt, ii. 
6 


Gift, deed of, alienation of dominions of Sovereigns by ; in- 
ſtanced in the caſe of Dauphiny, Arles, Theffalonica, ii. 

157, 8. 1. 

Golden Bull, Regulations by, as to declaring War among the 


German Princes, ii. 126-Baſis of their contederation, 
li. 164. 


| Goths ; See Scandinavians. 


Government, coeval with the exiſtence of Mankind, i. 13-Right 


of the People to overthrow, a pernicious maxim, i. 52- 
Elective, vices of, i. 215. 


Great Company, a Band of Mercenary Soldiers in the 14th 


Century, who rendered themſelves independent, ii. 180, 


1. 

Greeks, Law of Nations as obſerved by, Chap. VI. i. p. 
103 —110-Cauſe of their differing in Principle from the 
Romans, as to this Law examined, i. 1179—120. 

Gregory VII. (Pope) founder of the Papal Uſurpations, ii. 51, 
2-his proceedings againſt the Emperor Henry IV. ii. 52—5 5. 
Sce Pope. 


Crot'vus, 
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Grotius, his confutation of Carneades, i. 43-inconfiſtency of 
lis conduct with his Argument, on the Precedency of Nati- 
ONS, 11. 223. 

Founder of the preſent Regularity of. the Law of 
Nations, ii. 363-Origin of his "Treatiſe De Jure Belli 
& Pacis, ii. 3$70—372-why 1o called, it. 375-his con- 
finement and cauſe thereof, ii. 371, 2-his eſcape by the 
aſſiſtance of his wife, ji. 372-her Character, ii. 372 
Method he purſued in forming his work, li. 372, 3. 
The Elector Palatine Charles, Lewis, the firſt real patron 
of his treatiſe, 11. 374-Oppoſition to its tenets, ii. 374 
unſucceſsful, ii. 374- Works of Puffendorf and Vatte 
founded on his Treatiſe, 11. 375 —7- defects of that Trea- 
tiſe, 11. 375—7. 

Gueldres Duke of, his good faith as a Knight, on his Capture, 
i. 112—113. 

Gueſcelin, Sad du, his ſurrender as Priſoner of War, 
1. 182 ».-his Ranſom, i. 183; ji. 100, 1; 108; 122- 
Capture of his Brother by 'Thomas of Canterbury during 
a truce, i. 186—7 ; ii. 101-his Separation with De Cal- 
verley, his Brother in Arms, ii. 121, 2. See Chivalry. 

Leader of the Companies, 1i. 185-his cruelty to Avignon and 
the Pope, ii. 185. 
Guiſe, Duke of, his infraction of the Law of Nations, i. 87. 
Gyllenburg, the Swediſh Ambaſſador in England, his Caſe, 


il. 330, 1. 


H. 


Hair, deprivation of, a ſign of diſgrace, i. 148. 

Hale, his opinion as to the privileges of Ambaſſadors under the 

Engliſh Law; examined, 11. $21 : 324, 5, &c. 333. 
Hanſeatic League, remarks on the nature of, ii. 166, 7. The Aſ- 
ſociation artificial, ii. 166. The members of it in general not 
independent, 11. 166-Originally formed for commercial pur- 
| poſes, ii. 166-Cities that compoled the alliance, ii. 167- 
flingly dependent, but collectively independent, ii. 167-ex- 
tended its views to Sovereign power, ii. 168-＋The queſtion 
whether it was a Society of Merchants or a Sovereign pow- 
er, conſidered, ii. 168—174-how it aroſe, ii. 169-it not So- 
vereign, it exerciſed the rights of Sovereignty, ii 169-In- 
ſtanced in their war with Denmark in 1361, ji. 169 in che 
15th Century, ii. 170, 1-in various Acts of Sovereignty, ii. 
171-in their treatics, ii. 171-particularly that of Utrecht 
in 1474; 1. 172—3 Its annihilation, 11, 174. 
Happineſs 
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Happineſs the end of Moral Philoſophy, i. 6g9—r. 

Harold Duke of Weſſex, caſe of his detention in Normandy, 
though driven on the coaſt by a ſtorm, 1. 161. 

Haſiings, Battle of, its conſequences to England, i. 169. 

Henry II. of England his affecting Appeal againſt his Sons to 
Pope Alexander, 11. 28. 

III. of England, his acceptance of the Crown of Sicily and 
Naples, for his Son, 11. 71, 2. 

—TV. Emperor, his conteſt with Pope Gregory VII. ii. 53—4, 
n. | 

— VI. Emperor, his cruelty to the hoſtages in his power, 1. 172- 
Interference of the Pope with, in tavour of Tancred K. of 
Sicily's daughters, 11. 29. 

VII. Emperor; See Celeſtine III. 

Beraclius, his regard to the Chriſtian Law of Nations and Reli- 
gion, i. 139. 

Heraldry originated from Chivalry, ii. 117. 

Ileralds, their rights enjoyed under the Law of Nations, i. 171 
frequently diſregarded in the period between the 11th and 
15th Century, i. 171, 2-the inſtruments of declaring war, 
ii. 124, 5; 127 | 

College of among the Romans, 1. 113. 

High Juſtice, Power of Life and Death. i. 213. 

Highland Chiefs, were the laſt who poſſeſſed the right of Private 
War in Europe, 1. 217. 

Hildebrand ; See Gregory VII. 

Hobbes, his opinion on the State of Nature, i. 43. (See State 
of Nature) ii. 368. 


. 


Holland, when firſt allowed to rank among the Monarchies of 


Europe, ii. 270. by 
Homage, Ceremony of, degrading, when to be performed by in- 
dependent Sovereigns, i. 222—224. See Kings. 
Hoſpitality, Laws of, reſpected by many ſavage and ferocious 
panes 1. 139, 40-enforced by the Chriſtian Religion, ii. 


Hoſtages, Priſoners of War, conſidered as, i. 152, 3-cruelties 
exerciſed towards, from the 11th to the 15th Century, 1. 

17 2-175. 

for Priſoners on Parole, ii. 102. 

Howel, his Arguments on the Precedency of Nations, ii. 228, 
n. 

Human Sacrifices, among Savage Nations, i. 30 - under Natural 
Religion, i. 61, 62. u. 

Hungarians, their Law in favour of Strangers, 11. 8-of Slaves, ii. 
17. 


7 
Huns, their devaſtations of the Roman Empire, i. 128. 9-Fabled 
Orivin of, 1. 130, 


3 
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LJ. 


James, Son of Robert K. of Scotland, his detention by Henry 
IV. of England, i. 163z—185. 
Jeruſalem — by the Turks as defiled by the Chriſtians, 
11. 83. 
Its defence, ſuppoſed to be the duty of every Chriſtian, 
ii. 85. See Cruſades. | 
Jews, though diſperſed over the earth, yet retaining ſome charac- 
teriſtic marks a diſtin nation, 11. 75, 6-the abhorrence they 
were held in, and the perſecutions they ſuffered, from the 
11th to the 15th Century, ii. 75—77 and . 
Inceſtuous Marriages, ſanctioned by various Nations as not 
contrary to Natural Law, 1. 45. 
Inequality of Mankind, principle of the Scandinavian Law of 
Nations, i. 125. | 
Infidels right of conquering, in order to convert them, when part 
of the European Law of Nations, ii. 65—69- Treaties with, 
i. 100. See Treaties. / 
Ingelram de Nogent, his caſe, how applicable to the queſtion of 
the inviolability of Sovereigns, il. 358. 
Innate Knowledge of Right and Wrong, how connected with 
Conſcience, under Natural Law, i. 53. 
Innocent IV. (Pope) his conteſt with Frederick II. and the dect- 
ſion of the firſt Council ef Lyons thereon, ii. 35—42. 
Interdict of the Pope, its effect in enforcing Treaties, ii. 32. 
Inviolability of Ambaſſadors, fully conſidered, ii. 292—3 39. 
— In the caſe of Leſlie, Biſhop of 
Roſs, Ambaſſador of Mary Q. of Scots, ii. 292 296 - 
Opinion of the Engliſh Civilians thereon, ji. 293, 294: 
(wherein of Ambaſſadors, procuring Inſurrection, ii. 292. 
of a depoſed Prince, ii. 293-of a Prince detained, ii. 293- 
forbidding an Ambaſſador, ii. 294-an Ambaſſador's abetting 
Treaſon, ii. 294 — This opinion drfputed, ii. 295—323. 
— ——, two fold; as to their protection 
and privileges; and their exemption from the civil and cri- 
minal laws of the country they are ſent to, ii, 296, 7-con- 
ſidered, ii. 297, 8-Examples of, and conſequences of the 
violation of this right, ii. 297 — 9-how ſuch violation is 
puniſhed, 11. 302, 3. 


Rule of, in Civil mat- 
ters; to beſtow every privilege the want of which would 
interfere with the purpoſes of the Embaſſy, 11. 298-ex- 
tended to his ſuite, 20. not unjuſt, becauſe known, 5.- in 
England, under Strat. 7 An. c. 12; ii. 299-Origin of that 

| Act 
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Act, ii. 299-Obſervations on, ii. 301—-3-Caſe of Phil. 
Weiſeman and a Daniſh Ambaſſador, ii. 302—4. 
= In Criminal Caſes, 


ii. 304-Reaſonings on, ii. 304. (See Inviolabilicy of 
Sovereigns)-confined ſolely to exemption from the juriſ- 
diction of the tribunals of the country where he reſides 
as Ambaſſador, ii. 309, 327-Reaſons thereof; from his 
character, and the freedom neceſſary to the exercife of his 
powers, ii. 310—312-Authors in ſupport of this poſition, 
ii. 312-and #.—313. 
Practice of Euro 


in favour of, ii. 313, &c..Inſtanced in many caſes : viz. 
Mendoza, the Spaniſh Ambaſſador to England in 1584, 


ii. 314-L'Aubeſpine, French Ambaſſador three years 


afterwards, ii. 314, 5-Comte de Rochpot, French Am- 
baſſador to Spain in 1601, ii. 315-De Zuniga, Spaniſh 
Amb. to France under Henry IV. ii. 315-A Secretary to 
another Spaniſh Amb. in the ſame Kings time, ii. 316 
An Attendant of Roſny (Sully) French Amb. in Eng- 
land in 1603; ii. 316-Bedmar, Spaniſh Amb. at Venice, 
ii. 316-Inoyoſa and Colonna, Spaniſh Amb. to England 
under Jac. I, ii. 317, 8-A Domeſtic of De Thou, French 
Amb. at the Hague, ii. 318-One of the ſuite of a 
Spaniſh Amb. to France in 1666, ii. 318, 9-De Baſs, 
French Amb. to Cromwell in 1654, u. 319-Spaniſh Amb. 
to Charles II. of England, ji. 310 This right ſometimes 
acknowledged even by the Turks. ii. 320 Reaſonings on 
by Englih Lawyers; Coke, ii. 320-Comyns, ii. 301, 
321-Hale, 321, 324, 5-Foſter, 325, 6-examined, 326—8- 
Caſe of Don Pantaleon Sa, whether contrary to the above 
WN ii. 322. See Ambaſſadors. 


Iaviolability of Ambaſſadors, as relates to States through 


which they paſs, ii. 334—339-maintained by Vattel, 
ii. 334-On the Cafe of Rincon and Frigoze, Ambaſſa- 
dors of Francis I. of France, ii. 334-denied by all other 


authors, who hold that very caſe not to be an inſringe- 


ment of the Law of Nations, ii. 3:5—337-and by ma- 
ny other caſes; viz. Saint Andre, Amball. of Henry II: 
of France to Edward VI. of England, ii. 337- Ambafl. 
of Selim II. ii. 337-of the Republic of Poland, ii. 337- 
of France to Scotland, 11. 338 of Venice to Great-Britain, 
ii. 338-all detained or commanded to depart, by States 
through which they pafſed—And of the — Am- 
baſſador to the States paſſing through England in 1641, ii. 
38 


Inviolability of Sovereign Powers, 
Principle of, ii. 304 neceſſity of, it. 395-part of their very 
Vor. I © | being 


xxxiv ALPHABETICAL TABLE OF 


being, ii. 305-cauſe of their independence, ii, 306—308 
confidered in the caſe of a Public Functionary, ii. 305— 
309-If a radical and inaccurable, defect in all Governments, 
ii. 306, 7-admits of no Judge, ii. 306—308-No confti- 
tutional remedy againſt, in . N 11. 306-or any where, 
li. n n eiſes of neceſſity, not in the 
Law, but in the violation of it, 11. 308, 9·Inſtanced in 
the Engliſh Revolution, 11. 308, 9. See R. 

* Cate of Mary, Queen of 
Scots, conſidered at length, ii. 339—360. See M. 

—— — - how this Inviolability in 
the caſe of a Monarch is affected by his reſidence in a 
foreign country, ii. 348—300-This queſtion ſtated un- 

fairly in the caſe of Mary Q. of Scots, ii. 347. 354 
Opinion of the Civilians thereon, ii. 348, 9: 357, 8-exa- 
mined, 357-Why it ſhould not be allowed, ii. 358, 9. 

Joan D'Arc, a queſtion as to her puniſhment, i. 157-her ſur- 
render as Priſoner of War, i. 182, z.-Sale of, as ſuch, 
1. 189. 

Joan, Quota of Naples, caſe of her puniſhment, i. 156-How 
applicable to the queſtion of the Inviolability of Sove- 
reigns, ii. 350. 

John, King of England, effect of his being excommunicated 
by the Pope, ii. 24. See Pope; Appeal; Chivalry. 

John II. K. of France, price of his ranſom, i. 179. See i. 187 
his Cruſade, ii. 87, 8-his Sentiments of Honour, ii. 105. 


Iſidor, the Collection of the Decrees of General Councils 


attributed to him, forged, 11. 46, 7-The contents of that 
forged collection the foundation of the papal uſurpations, 
ji. 49—50 The real author of this forgery not certainly 
known, ii. 50-and z.-its detection, ii. 51 and . 

Italians, cruelty of their Laws of War, from the 11th to the 
15th Century, i. 147, 8. 

Jus Albinatus, a proof of the inhumanity of the early Law of 
Nations, 1. 141. 


K. 


Keel-hauling, Olaus-Magnus's minute deſcription of, ii. 210, u. 
Kings, diſtinction between them and Emperors, ii. 231-whence 
it aroſe, ii. 231—2-is really in favour of Kings, ii. 

2 22-meaning of the term, ii. 232 233-Divided by 
Coke, into Independent or Paramount, and Homagers 

or Feudataries, ii. 233-Anointed and not anointed, 

31. 243, 4-The title of Emperor aſſumed by many Kings, 
particularly of England, ii. 335, O-applied to Cromwell, 

ii. 


74 
4 
4 
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ii. 2 36-aſſumed by the Monarchs of France, Spain and 

$ Ruſha, ii. 236, 7-No natural pre-eminence attached to 

* either, ii. 237. See Emperor of Germany. 
* King, of the Iſles of Wight, Guerniey and Jerſey, Beauchamp, 

, E. of Warwick, created by Henry VI. 11. 250. 

1 Of Man, legally Royal, ii. 251 and u. 

* Knights and Knighöhood. See Chivalry. 

Their qualifications, ii. 95—97-Chriſtianity one, 11. 97, 

45 Degradation of, the ceremony attending, 11. 106, 7. 

. Dubbing or adopting, origin and ceremony of, ii. 115—119. 
See Chivalry. 

Companions of the ſame order could not fight againſt each 
other without leave of the Sovereign, ii. 115. 

1 Of Gratitude, 11. 123. 


I Knollys, Robert, Lord of the Caſtle of Derval, his conduct 
17 in a caſe of Shonſo, i. 173—175. 

| f K pur], Or Secret Laws of the Spartans as to Slaves, i. 108. 
£ 135 

; 


L. 
Labbo, Q. F. his diſgraceful quibble on the Capiculation with 


Antiochus, i. 115-aud 7. 
Langobards fabulous account of, 1. 130. 
* Lateran Council, (Third) decree of, againſt the ſlavery of Chriſ- 
vo tians, 11, 19. 
Law of Nations, 
7% What it is; Cap. I. i. p. 1, &c. 
= —— Characteriſtic diſtinctions between that, and, the Civil or 
6 Municipal Law, i. 2, 19, 20 not antiently well underſtood, 
i. 132- inſtance of reſemblance between thoſe Laws, 11. 143, 
4-Whether it is merely the Law of Nature, or compoſed of 
poſitive inſtitutions, i. 3-Names of Authors pro and con, i. 
Nu 3 Summary of the arguments uſed to ſhew that it is merely 
5 the Law of Nature, 1. 3 6-The reaſons ſor queſtioning 
4 thoſe arguments, i. C, &c, Particulars in which the Law of 
Nature and of Nations ditter, i. 6, 8, 11-general diſtinctions 
between thoſe Law's. i. 9. 11. 
In general, founded on cuſtom, 1. 13, 16-In caſes without pre- 
cedent, it may be ſaid to be the Law of Nature, 1. 14. 
Law of Nations, Secondary, what, 1. 17. 
May be conſidered as the Law of Nature, modified by the 
Cuſtoms of Nations, 1. 14, 15, 21. 
XX -———Breach ot, how remedied, i. 26. 
ö Principle of, according to Monteſquieu, i, 21, 


See Law of Nature; Religion (Natural.) 
8 — oundatios 
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Law of Nations. 

-—— Foundation of, i. Cap. III. 

—— Neither Natural Conſcience nor Natural Religion can pro- 
duce a certain univerſal Law, on which to ground the prin- 
ciple of a Law of Nations, for all the world, i. 12. See 
31. 

—— Effet of the Chriſtian Revelation on this Subject, i. 72, 
75. ii. 3=5. See Beligion (Chriſtian. | 

—— Origin of the Obligation of the Law of Nations, 1. 75, 

Not the Law of al! Nations, but of ſuch claſſes as are 
united by ſimiliar religions or moral Syſtems, i. 76, 7. 

—— This propoſition never before broadly advanced, i. 102. 

In Europe and her dependencies, the moral Syſtem is foun- 
ded on Chriſtianity, 1. 77. See Religion (Chriſtian.) 

—— Mt the Law of the Wirld, Cap. IV. i. p. 79. 

—— Manners of various Nations affect their intercourſe with 
each other, 1. 79-Inſtances thereof, 1. 80. 

—— The Laws of one claſs of Nations not to be applied to 
thoſe of another claſs, i. 81, 2-Circumſtances which cauſe 
ſuch claſſes, i. 83, 4. ii. 285, 6-Diſtinct claſſes have diſtinct 
cuſtoms, 1, 84. | 

—— Effect of Religion and its Sets on this Law, i. 84—8g. ii. 
280 —282. See Religion (Chriſtian) - of the Balance 
of Power, i. 88-Hints X many writers, that the Law ot 
Nations is partial, and not univerſal, viz. De Callzeres, 1. 
9o-Van Bynkerſhock, i. go-Vuttel, i. go, 1-Grotivs, Suarez, i. 
91-Burlemagui, i. 92 Monte/quieu, I. 93, 4. 

=_ the _ claſſes of Nations may be diflingui/h:d4, Cap. 
i. p. 

— On the [6 hand, by their making treaties, entertaining em- 
baſſies, deciding by one known ſettled Rule, uſing the fame 
cuſtoms and Religion, i. 96, 7-or, on the other, by refuſing 
to acknowledge authorities received by other States, i. 97. 7. 

—— Some Nations in a kind of twilight between two diſtinct 
Laws of Nations, i. 98-Such formerly were the Turks, Ru/- 

ans, Poles, and Prufſians, i. 98, 9-Their acceſſion to any diſ- 
tint Law gradual, and generally by Treaty, as in the caſe 
of the Porte, and very lately of the Barbary States, i. 109. 

Hiftory of, in Europe. 

—— As obſerved by the Gretks and Romans, Cap. VI. i. p. 103 

eq.-Variation between them, cauſe of, i. 117—: 20-as 
obſerved by the Scandinavians, Cap. VII. i. p. 121. &c. 

—— Prom the fall of the Roman Empire to the 11th Century, Cap. 
VIII. i. p. 127. No known or ſettled Code of this Law 
during that period, i. 141. 

— From the 1 11h to the 15th Century, Cap. IX. i. p. 145. 
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Law of Nations. 
An inſtance (perhaps the firſt) in which it was conſidered 


as a Science, i. 155. 

— Improvement of, Cap. X. i. 192. See Charlemagne. 
— under the Chriſtian Religion, aroſe direcily 
from that Religion, and not from extraneous cauſes, 11. 


ken of particular Inflitutions cn; namely the Feudal Syſ- 
tem; the Chriſtian _—_ Chivalry ; "Treaties : Prece- 
dency of Nations; generally ſtated, Cap. XI. i. p. 197. 
by the Feudal Syſtem, Cap. XII. i. p. 202. bee F. 
and 11. 159: 
by Chriſtianity, and the Eccleſiaſtical Eſtabliſhments, 
Cap. XIII. ii. p. 1. See Religion (Chriſtian); and ii. 139. 
—— Hifiory , 
Influence on, 
by Chivalry. Cap. XIV. ii p. 93 — 138. See Chi- 
valry, and ii. 1 39. | 
by Treaties and Conventions, Cap. XV. ii. p. 139—— 
214. See Treaties. 
under Rank and Claims of the Nations of Europe, 
Cap. XVI. ii. 215 279. | 
Hiftory of, continued from 15th to 17th Cntury, Cap. XVII. ii. 
280— 
in the effect of the Luthern Reformation, ii. 280—28z- 
the enmity between the Mahometans and Chriſtians, ii. 235, 


As to Ambaſſadors, their Privileges and Immunities, ii. 237 
339. See Ambaſſadors; inviolability. 

Imperfection of this Law, even os the laſt mentioned 
period, ii. 360-inftanced in the caſe of Francis I. of France, 
* 361, yu the rigour of the Laws of War, ii 362-Cauſes 
of, ii. 363, 4. 

In the Age of Gcli, Cap. XVIII. ii. 365, uſque ad fin, 

The term Law of Nations vague and indeterminate, ii. 363 
Various opinions on, 10.-Conſined by many to the Roman 
Civil Law, ii. 366, 7-this calculated to lead nations into 
error, 11, 367-inſtanced in the debates on the relt.tution of 
Calais demanded in 1567, ii, 367 effect of this uncertainty, 
ii. 368, 9-Early Writers on the ſubject ; Albericus Genti— 
lis; Balthazar Ayala, &c. ii. 369, 70. See Grotius, Put- 
ſendorf; Vattel. 

Law of Nature. | 

Divided by ſome, into abſolute and hypothetical, i. 17-This 

method nugatory, 1. 18. | 


The Obligations of, Cap. II. i. p. 21. 


Concern 
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Law of Nature. 

Concerns either animate, or inanimate beings; the former go— 
verned either by inſtin& or reaſon; Man by both, i. 24. 

Binding even on Atheiſts, i. 31. 

Unable of itſelf to produce a definite Law for all man- 

kind, i. 21. | 

Univerſal and immutable in general principles; but vari- 

ous and uncertain in practice, i. 35 C/. t 

A tew great principles, of univerſal ſtability, 1. 42. 

Whether particular moral duties are obligatory from the 

force of natural law, independent of the revealed commands 

of the Deity ? 1. 25. 

The advocates for and againſt the above propoſition, i. 
25-Summary of Arguments in ſupport of it, i. 28 —3 f- 
examined. 1. 33 Sf 

—— The Hiſtory of Man the only guide of this Law, i. 37, 
8. 


* 


To be binding on all, muſt be vn;f;rm and wniver /ally 
received by mankind, i. 37, &c. | 
Crimes againſt the Decalogue held by Suarez to be crimes 
__ the Law of Nature, i. 48-But committed by all Savage 
ations, i. 48 /e. See Adultry; Children; Parents, 
—— — This Law (as far as it concerns the particular Ramiſicati— 
ons of Mcrality) either does not now exiſt, or is ſo con- 
founded with prejudice and cuſtom, as to be no certain, ſa- 
tisfactory, and univerſal rule, i. 54, 5-and cannot therefore, 
in thoſe ramifications, be obligatory upon 4%, i. 56. 7. See 


ii. 202 — 4. 
5 See Religion. 

Legatus, an indiſtinct term to ſignify an Ambaſſador, or a Depu- 
ty of a Province, ji. 312—— 367. 

Leſlie (Bp. of Roſſe) See Inviolability of Ambaſſadors-his know- 
ledge of the Law of Nations as to the Right of Ambaſſa- 
dors, 11. 295. | 

Lewis XI. his conduct to Charles the Bold, i. 165, 6-his diſtruſt. 
ful conference with Edward IV. i. 166-his caprice in the 
ranſom of a priſoner, i. 183. See Chivalry. 

Licinius, his caſe * applicable to the Law of Nations on the 
Inviolability of Sovereigns, ii. 349. 

Lieger Ambaſſadors, whence ſo called, 11. 110. 1. 

Lindeſey, See Redeman; Chivalry. 

Lotharius, King of Lorrain, his conteſt with the Pope as to his 
Queen, 11. 26. 

Luitprand, King of the Lombards, his reſpect for the Chriſtian 
Religion, i. 139. | 

Luther, See Religion (Chriſtian). ; 
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THE PRINCIPAL MATTERS, XXX1X 


Lyons; why choſen for the holding the firſt Council there, ii. 36. 


See Councils. 
M. 


Mackanzie, Sir George, his opinions on the Precedeney of Na- 
tions, ii. 22 3—6: 265, n; 266 n. 

Mahometan Religion, its effect on the Law of Nations, i. 84, 
87, 8: 11. 285, 6. See Cruſades; Treaties. 

| Principle of, to deltroy its enemies, 11. 84“ 
how qualified, ii. 84. 

Mainfroy, natural Son of Frederick II. his cruelty to prelates 

taken in War, 1, 143. 

Malmſbury Lord ; permitted to quarter the arms of the Houle 
oi Brandenburg and Orange, ii. 117. See Chivalry. 

Man, Ifle, Kings of, 11. 251. 

Marcomir, King of the Franks, cafe of his breach of Treaty 
with the Romans, 1. 132. 

Margaret, Counteſs of Richmond, mother of Hen. VII. her zeal 
tor the Cruſades, ii. 89. 

Marriage, Treaties of, their eſſect on the Law of Nations, ii. 
145—158-ſmall among the Nations of Antiquity and Infidel 
people of modern times, ii. 145-Rights of Females in the 
German and Scythian Nations, ii. 145-transfer of Empires 
by marriage nearly peculiar to Europe; ii. 145-Inſtances of, 
in the kingdoms of the North and Weſt, ii. 145-particular- 
ly in the Kingdoms of Navarre, ii. 146-Duchy of Auſtria, 
11. 146, -In Spain and Italy, ii. 146-France exempt from, 
by the Salic Law, ii. 147-extenſive eflects of, ii. 147-by 
which treaties became neceſſary, it. 147, 8-inftances of ; on 
the marriage of John K. of England, 1. 148-William E. 
ot Sicily in 1178, ii. 148 Philip of Flanders in 1193, ii. 
148-Alexander, K. of Scotland in 1210, 11. 149 Charles 
VIII. of France in 1493, ii 149-Indelicacy of theſe treaties, 
11. 150. 2. 'Freaties to prevent particular marriages, ii. 159- 
No peneral form preſcribed, 11. 150. 

Marriages of Sovereigns by proxy, and why, ii. 13 1-Inſtance: 
Alphonſo, K. of Leon in 1067, ii. 151-Conſummation ne- 
ceſſary, ii. 151-Ceremony of, by proxy, 11. 151, 2. and .- 
Diſſolution of, by divorce, ii. 152, 3. 

Mary, Queen of Scotland, caſe of her impriſonment and execu- 
tion, examined, as a precetlent in the European Law of a- 
tions, ii. 339—309 her character by Knollzs, ii. 342. 7:. 

—— State of the cafe, ii. 339—344 - Implications therefrom : 
that ſhe was conlidered as an enemy and as a real Sovereion, 
31. 344.the pretext and plan of the Statute on which the was 
condemned, li. 345- The reaſoning adopted to jultily it, ii. 

344 
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345, 6-Injuſtice of, ii. 346-Queſtion and opinion by the Ci- 
vilians on her caſe, ii. 347, 8. See Inv. of Sovereigns. Ar- 
guments on, 11. 348, 9-Precedents relative to, examined, 11. 
$49—352. (See Dejotarus ; Licinius; Conraddin; Robert, 

. of Naples; Joan, Q. of Naples). Morton's bold propo- 
ſition to put her to death, ii. 352-Her defence, ii. 352—4- 
her deſignation, in the Record and Commiſſion, ii. 35 3-the 
_ of the precedent eſtabliſhed by her condemnation, ii. 

„ 5 Os £7 | 

Maſſacre. of St. Bartholomew, ftiled a Remedy, ii. 284 and x. 

Matilda, of Scotland, caſe of her aſſuming the veil to ſecure her 
chaſtity, 1. 147. 

Merchants, how regarded by the Antient Engliſh Laws, ii. 206- 
their protection in an Enemy's Country on the breaking out 
ot War, ii. 215, 14. | 

Montpelier. See Anjou, Albany. 

Moral Duties, how obligatory. See Law of Nature, 

Philoſyphy, the whole of explained in Puffendorſ's great 
work, ul. 376, 7. 

n confounded with prejudices, and not to be depend- 
ed on, i. 54. 

Morals what, i. 69-Every Inſtitute of, univerſally intended to 
produce happineſs; but the character of the inſtitute uncer- 
rain, i. 69, 70. Different cuſtoms may be equally thought 
moral, if good is their propoſed end, 1. 70. 

- of Monarchs, interference of the Popes in regulating, ii. 
25— 30, 

Morality, Obligations of, under Natural Law, diverſity of opi- 


nions on, i. 42. 


Mutilation, a barbarous Military Puniſhment, in Europe, from 


the 11th to the 15th Century, i. 149. 


N. 


Naples, See Sicily. | 
Claim of Charles VIII. of France upon, ii. 158. 
Nations, their different claſſes. Sce Law of Nations. 
of Europe, their origin, i. 122. 
Precedency of 1. 86. See Poſt. | 
their interſerencc with each other, Origin of, 1. 220. 
Nations of Europe, Rank and Claims of, ſully conſidered, Cap. 
XVII. ii. 215 —279. 
—— The Subject, though apparently ſrivolous, difficult, 11. 
21 Ld than want of a compctent ſovereign tribunal, ii. 
21 
— When equally independent, muſt originally be equal in 
rights, ii. 217. Opinion of Vattel on this ſubject, WA me 
aller 
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THE PRINCIPAL MATTERS. xli 


ſmaller yielding to the larger. in priority of place, ii. 217 
queſtioned. ii. 218, 19-Diſtindtion between Equality and Su- 
periority, ii. 218-the latter aſſerted by States, even ad ravin, 
li. 219-inſtances of, ii. 219, 20-between the Engliſh and 
Spaniards about 1600, 11. 220, 21-reaſoning of Sir Robert 
Cotton on, 11. 221, 2-examined, ii. 222, &c. 

——- Antiquity, one great ground of precedence, 11. 222-ſeems 
the faireſt claim, ii. 226-Priority of converſion to Chriſtiani- 
ty, it. 223-denied by Grotius, 11. 223, 4-allowed in the ce- 
remonial of the Pope's chapel and eccleſiaſtical aſſemblies, ji. 
223, 4-Eminency of the Throne Royal, ii. 224-Nobility 
of blood in the Monarch, ii. 224-Antiquity of the reigning 
family, 11. 225, J.-ſupported by Mackenzie, having Scotland 
expreſsly in view, ii. 225-Weight and independency of the 
Nation; fupported by Grotius and Vattel, ii. 226-allowed 
in the caſe of Cromwell, 11. '226-other grounds of precedence, 
11. 227 29-All theſe grounds uncertain, 11. 228. 

Facts relative to; the uniform and uncontefied pre-emi- 

nence of the Pope, ii. 228-beſore the Reformation, ii. 229- 

extended to his Ambaſſadors and the Clergy in general, n. 

230-particularly Cardinals, ii. 230, I, 

Next in rank, the King of Germany, Emperor of the 
the Romans, ii. 231-(See Emperor of Germany; Kings)- 
'The Turkiſh Emperor equal to him by expreſs treaty, ii. 
26 5-yet not ſuperior to other Kings, ih. 

— held inferior to Monarchies, ii. 266-this prin- 
ciple unjuſt, ii. 266, 7-according to Vattel, it. 271-Reaſons 
why it was adopted, 11. 267-Venice and Holland the only 
European Republics now allowed to rank with Monarchies, 
11. 269, 70-England under Cromwell, 11. 271. 

inute points in the Ceremonial of Europe on this Sub- 
ject, ii. 271. 

—— France and Spain, conteſt between ſor precedence, ii. 272 

277-caule of, ii. 272, 3-firſt at Venice in 1558, ii. 273- 

at the Council of Trent, ii. 273——5-at the Congreſs of 
Vervins in 1598, 11. 274-at London in 1617, 11. 274, 5-the 
moſt ſerious and celebrated, at London, in 1661, which ter- 
minated in favour of France, 274 5. | 

—— Rank of other nations undecided, ii. 278. 

Equality of Crowned Heads now generally allowed in 
Europe, ii. 277-firft broached by Guſtavus, ii. 277- 


Natural Law. See Law of Nature. 
Natural Religion. See Religion. 
Nature, various ſenſes of the word, i. 479—State of; See 8.— 


Law of; See L. 


Nicholas I. Pope, his interference with Lotharius of Lorrain, ii. 


26, 7. 


Nogaret 
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Nogaret ; See Bonniface VIII. 

Normans and Danes, their exacting tribute from other Nations, 
1. 133-their cruelty and inſolence from the 11th to the 15th 
Century, i. 147, 

Notaries appointing, a mark of Sovereign power, ii. 241, 2. 

Nuncios, Ambaſſadors of the Pope ſo termed, 11. 2 30- their pre- 
cedence, 1. 231. 

Nuns, the reſpect antiently paid to them, 1. 146. 


O. 


Oath of the Pope and Emperor, not to aſſaſſinate each other, 
during the Coronation of the latter by the ſormer, 1. 165. 

Oaths, abſolution from by the Pope, ii. 74. | 

CEcumenical Councils, i. 86-why 1o called, ii. 33-their conflitu- 
tion and origin, ii. 33, 5. See Council; Pope, 

CEcumenical Biſhop, who, and when firſt ſo ſtiled, ii 48. 

Odin, terrible deſcription of that Deity, i. 123. 

Odin's Hall, in Sweden, deſcription of, i. 123. 

Palace, the Paradiſe of the Goths, 5. 124. 

Ojeda, his ridiculous proclamation on the invaſion of America 
by the Spaniards, 11. 67. 

Oleron, Laws of, as to Pilots and Shipwrecks, ii. 206—9. 

Otho, Emperor, the obligation to protect the Chriſtian Church 
enforced at his Coronation, 11. 11. 

Ottomans, See Mahometans ; Religion. 

Outlaws, right of protecting by a foreign State examined, ii. 
191-Treaties to render up, their principles and effect, ii. 
141, 2-Inftances of, ii. 76. 


P. 


Papa, (Pope), derivation of the Word, i, 52 u. 

Paix Briſee, what, and how puniſhable, i. 212. 

Paradiſe, nogions of, entertained by the Celts and Scandinavians, 
1. 124. 

Parents, E of Savage Nations towards, i. 49 

Parliament of Chriſtendom, the CEcumenical Councils ſuch in 
effect, 11. 35. LS. 

Parole, Liberty of Priſoners on, probable origin of, in Chivalry, 
ii. 107. See Chivalry. 

Paſquier, his account of the origin of the States-Zeneral in 

France, ji. 58. 1. | 

Paſtoureux or Shepherds, Cruſade of, ii. $6, 7. 

Patar patratus, his office among the Romans, i. 110. 

Paulus Xmilius, account of his triumph, 1. 114. 

Pax Eccleſiæ, what and hov religiouſly regarded, ii. 10, 

IN. Payen 
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Payen, Geoffry de, killed in hatred of his Commander Cliſſon, 
„ 

Perigord Cardinal, his humane interference to prevent the battle 
of Poitiers, 11. 31. 

Peeffel, his account of the Author of the forgery of Ifidor's col- 
lection, ii. 52. 7. 

Philip King ot Caſtile, caſe of his detention by Henry VII. of 
England, i. 163, 4. | 

Philip IV. of France. See Boniface VIII. 

Pilots, Laws of Oleron Regulating, ii. 20 

Piracy held honourable among the Greeks, i. 106, and 2. ii. 204. 

Pizzaro, inſtance of his injuſtice, i. 82. 

Platæa, behaviour of the Spartans at the Surrender of, 1. 111. 

Point of Hononr, what, and its influence, ii. 9944. 

Poland, the Conduct of Ruſha and Pruſſia towards, not juſtifia- 
ble by the Chriſtian Law of Nations, ii. 143 

Poiſon, and poiſoned Arms, employed in European Wars from 
the 11th to the 15th Century, 1. 152. 

Poitiers, battle of, i. 179. ii. 30, I. 

Political Freedom, in Europe, the Lutheran Reformation inti- 
mately connected with, ii. 281. 


Pope of Kome; origin of his power, ii. 19—22-How he became 


director of the affairs of Europe, ii. 22. 

— His Excommunications, how they acquired force, ii. 22 
in the caſe of John K. ot England, ii. 24-effect of in the 
caſe of Peter of Bourbon, 11. 31-of the Emperor Henry IV. 
ii. $5, 4. -in other caſes, ii. 54—73, 4-how deſpiſed under 
the Lutherean Reformation, 11. 282 

— His interference, by mediation, advice, and correction as 
to the affairs and morals of Monarchs, advantageous, ji. 25- 
Inſtances of, in the caſe of Theodohus, ii. 25-Lotharius K. 
of Lorrain, ii 26-France and England, ii. 27-Henry II. of 
England, ii. 28-Richard I. of England, ii. 28-Henry VI. 
Emperor, ii. 29-Stmon Montford, ii. 29-Edward III. of 
England, ii, 29. | 

ia matrimonial cauſes, ji. 26—152, 

— His right ot aſſembling Councils, ii. 35-his power in and 
through them, ii. 35—47. See Councils. 

— Origin of his pover as to the depoſition of Sovereigns; in- 
Ranced in the caſe of the Emperor Fredrick, ii. 35—42. See 
11. 62 and p2/. | 

—— ILiable to be depoſed by a General Council; inſtanced in 
John XXIII. ard Eugene IV. ii. 47. See ii. 61. 

— His wurpations; origin and hiſtory of, it. 47 75 
the Huna cn ot, in the forged collection of decrees at- 
tributed to Ilidor, ii. 46. See Ifidor-his power before 
the publication of that collection, ii. 46-Elected by the 
Emperois, il. 43 - when, and by whom firſt ſtiled 

| CEcumenical 


xliv ALPHABETICAL TABLE OP 


CEcumenical or Vniverſal Biſhop, ii. 48-the Conſecrator of 
Charlemagne and ſucceeding Emperors, ii. 48. 

——- Theſe Uſurpations ſyſtematically proceeded in, ii. 51-See 
Gregory VII. Celeſtine III. when firſt extended to temporal 
concerns, ii. 55. See Boniface VIII. . 

— his pretenſions to be the ſole diſpoſer of Earthly Kingdoms, 
ii. 64 inſtances of, relating to Spain, 11, 64- Scotland, 11. 64 
Ireland, ii. 64, 5- Venice, ii. 66-America, ii. 66—69-Sicily 
and Naples, ii. 69 --——75-France and 7 11. 73-theſe 
pretenſions diſputed by Proteſtants after the Lutheran Refor- 
mation, ii. 28 3-but {till ſupported by the Catholics, ii. 283 


— The fole Caſuiſt of Catholics in Chriſtendom, and abſolver 
from Oaths, 11. 74, 5; 284 : 362. | 
— Cruſades an Engine of his Power, ii. 90, 1. 
—— His precedency among the Sovereigns of Europe, ii. 228— 
231 
Popes and Emperors, their mutual jealouſies, i. 165. 
Poſthumus, caſe of his capitulation with the Samnites, 1, 110. 
Poſtliminium right of, what, 1. 105. 2. | 
Primi Barbarorum, the Ruſſians and Poles ſo termed, 1. 98. 
Priſoners of War-Eaten by Savage Nations, ji. 51, and u. -cruel - 
ties of the Druids towards, i. 124-of the Sclavonians, Thu- 
ringians and Avars, i. 130-Romans, i. 113, 114. (See Tri- 
umph)-Goths, i. .134-of the Italians, i. 148. 
Conſidered as Hoſtages, on whom to retaliate the cruelty, 
and by which to enforce the compliances, of the Enemy, i. 
152, 3. | | 
: How unjuſtly treated under the European Law of Nati- 
ons from the 11th to the 15th Century, i. 163, &c. 
Belonged to thoſe to whom on being taken they gave 
their faith (ſay) i. 181-Reſcued or not reſcued, ii. 110, 11- 
inſtances of: the caſe of Thomas Vercler, ii. 110-Even 
though the Captor was afterwards taken; the caſe of Mat- 
thew Redeman an Engliſh Knight, priſoner to James Linde- 
ſey a Scottiſh Knight, ii. 111, 12-of the Duke of Gueldres, 
riſoner to Avrant, a ſimple Eſquire, 11. 112, 113. 
Slavery of, See Slavery; Ranſom of, See Ranſom ; Pa- 
role; Chivalry. 
Private War, See Feud (Deadly) | 
—— Origin and conduct of, examined, i. 175 ; i. 205. #.-the moſt 
valuable right of an antient Baron, i. 204-cauſes of, among 
the antient French Barons, 1. 208-forms of declaring, 1. 210- 
mode of terminating, i. 212-by taking bonds of aſſurance, 1. 
213-inefficacious, i. 213-by Duel, i. 214-In Germany, i. 215- 
In Spain, 1. 216-In Sweden, 1. 25.-In the northern parts of 
Great Britain, i. 217-Among Eccleliaſtics, in conſequence 
of 
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of their poſſeſſing Baronies, i. 218-Reſtrained by the Chriſ- 
tian Religion, ii. 9 /g. 

protection, Treaties of, their effect on the European Law of 
Nations, ii. 159 — 161-Inſtanced in the caſe of the Iſle of 
Man in 1205 and 1212; 11. 160.Genoa, in 1458, ii. 160- 
Holland ii. 161. 

Proteſtants. See Religion (Chriſtian.) 

pruſſia, its erection into a Kingdom, hiſtory of, ſtated and exa- 
mined, 11. 245 — 248 

Pruffians, their Acceſſion to the European Law of Nations, i 

-their Converſion to Chriſtianity, ii. go. 

Pucelle, See Joan d'Arc. 

Puffendorf, cauſe and nature of his work on the Law of Nature 
and Nations, ii. 370-its excellencies and defects, ii. 376, 77. 

Putter, his account of the ſorgery of Ifidor's collection of De- 
crees and its detection, 11. 50, 1. 2.-his Remarks on the pecu- 
liar fituation of the K. ot Bohemia conſidered, ii. 249—— 
251. 


Q. 
Quivetaine, See Chieftain, 
R. 


Ranſom of Priſoners, Origin, Inſtances and Conſequences of 
from the 11th to the 15th Century, i. 178-Rutes of, i. 178- 
Privilege of Sovereigns as tothe Ranſom of Pritoners taken by 
their Generals, &e. i. 179 Optional in the Captor to ranſom 
or not, i. 180-Political reaſons preventing ranſom, i. 180- 
See. ii. 100- Who intitled to receive the ranſom, i. 181-Mode 
of eſtimating generally one year's Revenue, i. 182. u. See ii. 
103-by perſonal Conſequence, i. 183 Capricious, i. 184-by 
the Priſoner himſelf, ii. 101-Effetts of Ranſom; advantage- 
ous, i. 184-and diſadvantageous, i. 185- Value of Ranſom 
transferable, i. 189-as a preſent, 190-Effect of the Priſoner's 
death in ſuch caſe, i. 190-of the Captor's death in caſe of 

parole 2 to the Priſoner, ii. 109-of the death of a priſo- 
ner exchanged, ii. 110-Securities for ranſom, i. 190-Releaſe 
of a priſoner on parole to obtain his Ranſom, See Chival- 
ry. 85 
Raoul, Comte d' Eu caſe of, being an Engliſh Priſoner returning 
to France on his parole, and there executed, i. 169- Villaret's 
opinion of it, Sce Villaret. 

Reaſon, that faculty which teaches to draw concluſions, not to 
alcertain premiſes, i. 36 55. 7. 

No obligation on man (excluſive of Religion) to abide 


by 
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by its dictates, i. 57-See Religion ;-Law of Nations (foun- - 
dation of ) | 
Redeman Matthew, an Engliſh Knight, caſe of his good faith 
as priſoner to Lindeſey, a Scpttith Knight, ii. 111, 12. 
Reformation. See Religion (Chriſtian). 
Religion wy effect in uniting men and Nations, ii. 20; 92 
See poſt. 
9 the Principles of, i. 57—59-Objections 
to, i. 59-its obligation not univerſal, i. 59—61, 67, 68 
diſguſting varieties and inconſiſtencies of Natural Religions, 
1. 61 64-even in civilized life, 1. 61 67-(See Mo- 
rals) | 


Chriſtian-Probable reaſons for its Revelation, j. 61— 

74. u. its effect on the Law of Nations, i. 75 —— 84 —— 88 

— 103 138, 139; 1. 200-11. 1, &c. See pg. extended by 

Charlemagne, i. 192, 3-its effect in tending to ſlavery, i. 

I 37, I 38. i 

influence of that, and the Eccleſiaſtical Eſtabliſhments 
on the European Law of Nations, from the 11th to the 

* 15th Century-Cap. XIII. ii. p. 1—92. 

The conduct of Chriſtian Nations ſuperior in Regularity and 
benevolence to all others, ii. p. 2-compared with the 
Greeks, 2-Romans, 2-Carthaginians, 2-Mahometans, 2- 
Chineſe, 3. 

Cauſes of its inefficiency in Regulating this Law during thoſe 
Centuries, ii. 3—5. 

Its effect, in ſoftening the manners, 11. 7. in ſavour of Strangers, 
ii. 8, 9-by oppoſing private war, ii. 9, &c. in inculcating 
a Reverence for places of worſhip, ii. 10, 11-for particular 
days, ii. 11-eſtabliſhing the Truce of God, ji. 12, &c. See 
'T.-the Brotherhood of God, ii. 15, 16-See B.-aboliſhing 
Slavery, ii. 16-See .S-exempting Chriſtians from Slavery, 
ii. 19. | 

Its why remarkable effects aroſe from the form of its Church- 
Government, ii. 19-which cauſed the various nations to 
coaleſce in one _ bond of union, ii. 22-and ſupplied a 
common tribunal among Sovereigns, ii. 22 24-Advan- 
tages of ſuch a tribunal, ii 24-See Councils, Pope. 

Its abuſes, by the uſurpations of the Pope,, ii. 47, &c. See 
Pope. 

Its alles, a pretext ſor conqueſt, ii. 65, 66—— 69 — 55 
Inſtances of, in the conqueſt of Ireland by K. Henry II. ji. 
64-of America; by the Spaniards, ii. 66 —-68 - by K, 
Henry VII. ii. 68 by d. Elizabeth and K. James I. ii. 68, 
69. | 

Its 8 on the State of Europe as to Nations in other 


quarters of the World, and of a different Religion, ii. 75— 
8 | 91-the 
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THE PKINCITAL MATTERS. Xlvii 
Q1-the Jews, ii. 76, 77-(See J)-Infidels, ii. 78-inſtanced in the 
Cruſades againſt the Turks, and Saracens or Moors, ii. 78. 
See Cruſades. 

Religion. 

General Recapitulation-on the whole Chriſtianity as injurious 
perhaps to this Lay in its corruptions, as benificial in its 
purity, 11. 91, 2. | 

Its Relormacicr under Luther; eſſect of, in changing the af- 
fairs and public opinions of Europe, ii. 280 285-intro- 
ducing, dolles freedom, 11. 281 - dividing Europe into Ca- 
tholic and Proteſtant Nations, ii. 281 2-who formed 
diſtinct alliances, ii. 282, 3-though united againſt, and 
equally deſpiſed by, the Turks, ii. 285, 6 | 

Renunciations of Kingdoms, i. 221-Treaties for, the principles 
of, ii. 61, 2-inſtanced in the caſe of the kingdoms of France 
and Navarre in 1316, li. 162-of France by the Treaty of 
Britigny, 11. 163. 

Repriſals, within the Law of Nations, i. 176-Private, their ef- 
fe, i. 176, 7. 

Republics conſidered as inferior to Monarchies in the Preeedency 
of the Nations of Europe, ii. 266, &c. See Nations of 
Europe, Rank and Claims of. 

Revolution in England, conducted conſtitutionally by the Eng- 
liſh, but not by the Scotch, ii. 308, 9. 

Richard I. of England, inſtance of his Magnanimity, i. 156-caſe 
of his detention and impriſonment by the Duke of Auſtria, 
and being ſold to the Emperor; not perhaps contrary to the 
then exiſting Law of Nations, i. 101w— 183-Sold to the 
Emperor, 1. 188. 

laterſerence of Pope Innocent III. in his favour, ii. 


28. | 
His crueity to the Saracen Priſoners at the Capture of 
Ptolemais, 11. 82, 3. 
Richlieu, Cardinal, caſe and cauſe of his detaining the Elector 
Palatine, i. 164 .-11. 187. ; 5 
Right, definition of, i. 70. 
Robert, King of Naples, his caſe, how far applicable to the 
queſtion of the inviolability of Sovereigns, ii. 351, 2. 
Robertſon, Dr. ſome obſervations as to Private War, eſcaped 
him, i. 92, 93 as to Slavery, ii. 18-and particularly as to the 
aecount of the Imperial title, ii. Ch. XVI. 237. 
Rollo, his inſulting mode of doing homage to Charles the Simple 
"ITT: 
Roman Empire, Ruin of, i. 127. 
Romance, whether it may be quoted as Authority, ii. 116. u. 
domans, Law of Nations as obſerved by, Cap. VI. 110, &c. 
Cruclty of their triumphs, i. 113115. 
——  Chicatery, 
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Chicanery, of their Treaties, i. 113—116 


— praiſe- worthy Conduct to Conquered Nations, i 
11 


Their Principle of Action, Origin of, i. 117, &c. 

Rome, Biſhop of. See Pope. 

Rowters, Soldiers of Fortune, it. 179. | 

Ruſſian Empire, its acceſſion to the European Law of Nations, 
1. 98, 99; 101. 


S. 


Sa, Don Pantaleon, his caſe, as to the privitege of Ambaſſadors, 
fully ſtated and commented upon. 11. 322. | 

Sabbath breaking, puniſhment of, between the 11th and 15th 
Centuries, 11. 11, 12. 

Sailors private, quarrel between a Norman and Engliſhman the 
cauſe of a dreadful war, i. 176. 

Sa Ladin, Summons of the Emperor Frederick II. to, previous 
to the ſecond Cruſade, and his anſwer, ii. 80, 1-his behavi- 
_ to the Prince of Antioch his priſoner, ii. 82-to Chatil- 
n 

Sale of Dominions by cheir Sovereigns, in what caſes allowable 
under the European Law of Nations from the 11th to the 
15th Century, ii. 154—9-Inſtances of, in the Marquiſate of 
Luſatia by Theodoric, Landgrave of Thuringia, in 1301, 
11. 155-City and Territory of Mecklin in 1333. ii. 155-City 
and County of Lucques, ib.-Sovereignty of Frankenſtein, ii. 
156-Avignon to the Popes, ii. 156- Mortgage of the Duchy 
by Robert Duke of Normandy, ii. 156-Sale of Reviſionary 
Intereſt inftanced in Brittany, purchaſed by Lewis XI. and 
Conſtantinople by Charles VIII. of France, ii. 156, 7. See 
Bequeſt; Gift. 

Salic Law in France, one favourable effect of, ii. 147. | 

Salvage, Law of the Danes to r2gulate, probably the firſt public 
Conſtitution on the ſubject, ii. 205. 

Sarmatians, the parent nation of the Goths or Scandinavians, 1, 
122. 
Saxons, their Laws to encourage hoſpitality, ii. 9, 10-As to Reli- 
ion, See Church-Againſt flavery, ii. 17. 
wen de principle of their Law of Nations, i. cap. VII. 
p. 121, &c.-Reaſon of, deduced from their religion, i. 125, 
126-their predatory expeditions, 1. 131 - their treachery in 
making treaties, 1. 132. 

Scotch, Cuttoms of, war, their cruelty from the 11th to the 15th 
Century, i. 147. 

Shipwreck, Laws of Oleron relating to, ii. 206—8, 

Sicily and Naples, revolutions of, and how diſpoſed of from 

2 | time 
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time to time by the Pope's, in virtue of their aſſumed ſupre- 


macy, ii. 69—74; viz. by Pope Nicholas IT. ii. 69-Innocent 
I. ii. . IV. ii. 70— Alexander IV. ii. 91-Urban, 


„ 4. 73. * 
Sigifmond, eruel execution of, with his wife and children, i. 
. | 

Sinto, Religion, 1. 65. 4 | 

Slavery,” Chriſtianity moſt Powerſul means of aboliſhing, 1 35, 
ii. 16-though not poſitively forbidden by the New Teſta- 
ment, ii. 1 Objections to its abolition, ii. 17. See Ran- 
ſom. 

—— of Strangers, i. 43, 44; 104, 103. See Strangers. 

— among the Greeks, dreadful circumſtances attending 
1. 108, | 

—— of Captives in War, i. 6 —129-—178. (See Priſo- 

ners of War.) | | 

. - the inſtrument of political advantage, as well as 
private wealth, previous to the 11th Century, i. 135. 

Slaves, diſtinct claſſes of, i. 1 36- their low eſtimation as to moral. 
worth, i. 136; enfranchiſement of, i. 138. . 

Smith, Sir Thomas, his obſervations on Slavery, 1i. 18. | 

Society, coeval with the exiſtence of mankind, i. 12. See Go. 
vernment. | 

Soldier, no one can be, without a commiſſion, i. 112. 

Soldiers of Fortune; their origin, i. 185, 186. ii. 179. 

Sovereigns, Obedience to, under Natural Law, i. 32—52-Pro- 
tectors of the Chriſtian Religion, ii. 11. 

— — Independent; cauſe and eſſect of the jealouſies ſubſiſling 
between them, 164—167-Ranſom of, 1. 185, and z.-Feuda! 
Connections between, prejudicial to their independence, i. 
221, 222, 4, 5. See Appeal. | | 

——— Their inviolability, ii. 305 309-No cvnfiitutienal 
remedy againſt, ii. 306, y. See Inviolability of S. 

Sovereignty, what conſtitutes, i. 235, 6. ii. Jos - Inviolability, 

rt of its very being, ii. 305—8. See inv. 

Sponſio, Caſe of Poſthumus and the Samnites referred to, i. 111- 
Caſe of Robert Knollys, i. 173, 174. 

State of Nature, what it is, i. 4-whether it ever exiſted ? i. 12, 

13-firſt conſidered as the foundation of a ſyſtem of Law, 

buy Hobbes, i. 3-Origin of the theory of, i. 3, 4. 48. 

Strangers, how hoſtilely confidered by the Greeks and Romans, 

i. 104—108, 109-(See hoſpitality)—by the Welſh, i. 101 

under the Feudal Syſtem, i. 140. 1-By the Nations of Europe 

from the 1tth to the 15th Century, i. 160, 163.— This 

temper ſoftened by the Chriſtian Religion, ii. 7, &e. 


Suarez 12 Law of Nations) -his opinion of the cauſe of the 
Vor. J. d abolition 
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abolition of ſlavery, ii. 18-his writings not noticed by Gro- 


tius, it. 370. 

Subſidy, Treaties of their influenee on the European Law of Na- 
tions, ii. 197—188-Origin and principle of, ii. 199-Early 
inſtances of, by Henry I. of England in 1101; ji. 178- 
King John, ii. 178 Philip le Bel of France, ii. 178-Ed- 
ward III. and Philip de Valois, ii. 178-Charles V. of 

France, ii. 178-Originated from Chivalry, ii. 179-Policy 
and propriety of, conſidered, ii. 180-Conſequences of, ſee 
' _ Great Company; Companies. 

Juccaria, ſeemed well to underſtand the Law of Nations as a 
ſcience, i. 155. ii. 350. 1. | 

Summum Bonum, Definition of, 1. 

Supreme Power in a State. See Sovereignty. 

© edes, Law of, to relieve in caſes of ſhipwreck, ii. 205. 

5+ils Conlederation, particulars of its riſe and progreſs, ii, 

165, 6-Subſidizing of their ſoldiery, ii 179, 180. 


T. 


Tamerlane, the dreadful ſlaughter made by, in his wars, i. 129. 
Thaddeus of Sueſſa, Advocate for the Emperor Frederick II. at 
the firſt Council of Lyons, his conduct and character, 11. 
— 41. 
Theodoſius, his diviſion of the Roman Empire; the cauſe, at 
leaſt the ſignal, of its deſtruction, i. 127, &c- Reproved by 
Ambroſe, Archbiſhop of Milan, ii. 25, 6. 

Thomas of Canterbury, his capture of Du Gueſcelin's brother 
during a truce, not ated upon as a violation of the then 
Law of Nations, 1. 186, 187. 

Tournaments, introduced by the Emperor Henry I. ii. 97. 

treaſon, injuſtice of conſidering foreign enemies as guilty of, i. 
110-1n vaſſals, i. 224, 225. 

Treaties, their effect in ſupplying the place of general maxims of 
juſtice, 1. 142-Reaſons why the Barbarians who deſtroyed 
the Roman Empire could not profit by Treaties, 1. 142-du- 
ring the middle ages chietly eccleſiaſtical, i. 143, 144-their 

obſervance enforced hy the Pope's interdict, ii. 32. 

annulled by Pope's bull excommunicating the Sove- 
reign who made them, ii. 62. 

— their influence on the Law of Nations in Europe from 
the Iith to the 15th Century, Gap. XV. ii. p. 139—214-ge- 
nerally ftated, ii. 139—144 

————- their influence in the alienation of Sovereignty and Do- 
miaion ; by Treaties of Marriage, ii. 145-(ſee N.)-of Sale, 
11. 154. (ſee S.)-by Bequeſt, (ſee B.) and Deed of Gift (ſee 
g.] A. 158-by Treaties of Protection, ii. 159. (fee P.)-Re- 

nunciation 
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nunciation, ii. 161. (fee R.)-Confederation, ii. 163-See 
Confederation, and the references there. 


common cauſe, ii. 188-to render up outlaws, ii. 191-with 

Powers not Chriſtian, ii. 192- reſpecting commerce, ii. 202, 

See H. S. O. C. 

What is meant by the Term; all Deeds which ſettled any 
uncertainty or difficulty, ii. 139 unknown to barbarous na- 
tions, and why, ii. 140-cauſes which encreaſed written Con- 
ventions after the 11th Century ii. 141. Effect of ſuch Con- 
ventions, ii 141, 2 Various ſorts of. ii, 142.-How far the 
1 rights ſettled by Treaty are the reſult of the 

aw of Nations, ii. 142, 43 - No poſitive Inſtitution or 
Convention lawful, according to the Chriſtian Law ot 
Nations, if contrary to the principles of Chriſtian Mora- 
lity, ii. 142, 3 | 

With Powers not Chriſtan ; prejudices againſt, ii. 192, 3. 
Grotius's opinion on, ii. 193, 4,-Coke's, 11. 194, 5. 

not entirely ot modern growth, ii. 190- aroſe from 

politive neceſſity, firſt in the caſe of Chriſtians and Saracens, 

Ii. 196, 7-and political intereſts; as in Spain with the 

Moors, ii. 196, 7, n.-between Saracens and Chriſtians, in- 

ſtanced in the Treaties made by the Kings of Sicily, ii. 198 

Emperor Frederick II. ii. 198 ;-with Abuſſac King of Mo- 

rocco, in- 1230; ii. 198 between the Chriſtians and Mul- 

ſulmen in the Eaſt for mutual aid againſt their own brethren, 

ii. 199 ;-between the Caliph of Egypt and King of Jeru- 

falem, in 1166 ; ii. 199-Pope Lucius III. and Saladin in 

I1185.-7b.-the latter and Guy de Luſignan, King of Jeruta- 

lem, 11.-King of Naples, Pope Alexander VII. and Dajazet, 

UI. 200. 

with the African States, a peculiar inſtance of the 
power of Convention on the Law of Nations, ii. 200 -N 
Algiers in 1686,-ſome articles of, ii. 200, 1.-Tripoli and 
Tunis in 1751, ii. 201, | 

Treuga Domini ; what; and why inftituted, ii. 12-enſorced by 

Laus and Conventions, ii. 13, 14. 

Tribute exacted by the Northern hordes under their Law of Na- 

tions, i. 131, 132, 133.-by the Danes and Normans parti- 
_ cularly, i. 133. 

Trinitarians, Chriſtians deſignated by this term, ji. 84. 

Triumphs of the Roman Generals cruel and ungenerous, i. 17 3. 

Truce of the Lord, See Freuga Domini. 

Trullanean Council, whence jo called, ii. 76 u. 

Truth, Obligation to, under the Law of Nature, i. 52. 

Turiſund, King of the Gepidæ, inſtance of his geuerofity to- 
wards Alboin, i. 140, 


d 2 Turkiſh 


Auxiliary, their effect, ii 174-of Subſidy, ii. 177-of 
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Turkiſh Empire, its acceſſion to the — Law of Nations 
1. 98, 100, 101. 

Turlupins, 1. 65. 

Tur, See Car 


U—V. 


Vaſſals, how affected by the private wars of their Lords, i. 211 
| Neg from Marriage without conſent of their Lords, 
. 221.-Inſtances of, in the Count of Ponthieu and Duke of 
n 221, 221. Vaſſal to one Lord might be Lord Pa- 
ramount to other Feudataries, i. 224-Privileges of Vaſſals, 

1. 232; 235, 6. 

Vattel, his opinion on the precedency of Nations queſtioned, 
11. 218-his Reaſoning on the Inviolability of Ambaſſadors, 
in States through which they paſs, how far ſupported by 
Caſes, ii. 334—339-his opinion as to Mary Q. of Scots 

| queſtioned, ii. 356-Cauſe and nature of his work, ii. 377-its 
excellencies and defects. ii. 377, 8. 

Velly Abbe, his account of the origin of the Brotherhood of 
of God, 11. 15. | 

Venice, See Doge. 

Republic of, when and why permitted to Rank with So- 
vereigns, ii. 269, yo." 

Venetians, why they:receive Reſident Embaikes, ii. 289. u. 

"Fm Virius, his exccration of the Roman Triumphs, i. 423 


* pain office = origin 4 i. 159. 
Villaret, his reaſoning on the Law of Nations, 1, 168. On the 


Subject of Ranſom, i. 299, 300. 
Virtue, definitions of, i. 1709. 
Unam Sauctam, the Bull, fo called, its origin and eſſect, ii. Sf 
Uniia rians, Mahometans o called! in Contradiſtinction to Chri 


tians, ii. 84. 
Voltaire, his account of ihe EreQtion of Trulia into a Kingdom 


examined, ii. 245—8. 
Vun not : againſt Natural Law, i. 51. 


W. 


Wallace, Sir William, his execution diſgraceful to the age he 
lived in, 1. 156. | 
War, — what? i. 8; 112; 196; 203, 204; ĩi. 123 


— Law of, among the Greeks, their cruelty, 1. 8 10. 
VFC | — from 
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— from the 11th to the 15th Century, Cap. IX. i, 
158, &c. See Priſoners; Slaves. | ; 
— ho improved under the inſtitutions of Chivalry, 
ii. 99g—107, | 
formal'declarations of, ii. 223, 4+ See Chivalry. 
Private. (See P.) | 
Warwick, Earl of, the King-maker, his power, 1. 218. 
Weiſeman, Phil. Caſe of, on the violation of the Privilege of 2 
' Daniſh Ambaſſador in England, ii. 302, 3 
Wicquefort, his Treatiſe de 'Ambaſladeur, cauſe of his writing, 
ii. 312. u. his propoſition, denying the Sovereignty of the 
Hanſeatic League examined, 11. 108—174. | | 
Wight (Jerſey and Guernſey) Ifles, —P of. ii. 250. 
Wings, (The) an old Romance, ſo called, ii. 97. 


X. 


Xantrailles and Talbot, their mutual generoſity, ii. 103. See 
Chivalry. 3 ? 

Xerxes, inſtance of his Magnanimity, 1. 106. #: cauſe of his An- 
ger againſt the Athenians, ii. 298. | 


Z. 


Zizim, brother to Bajazet, Caſe of his Capture and transfer 
under the then Law of Nations relative to Ranſom, i. 190. 

Zouch, a poſition of his as to the Inviolability of Sovereigns, 
examined, 11, 457, 8. ; , | 
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CHAP: I. 


WHAT THE LAW OF NATIONS Is. 


Ir we look through the hiſtory of Man, we ſhall 
ſcarcely be able to find an inſtance of two or three 
of the ſpecies being gathered together into ſociety, 
without the obſervance of ſome Law. 

The neceſſity for Law in general, drawn from the 
nature of mankind, and their analogy with other 
parts of the Creation; if not a ſelf-evident truth, 
has been ſo well demonſtrated by a number of re- 
ſpectable writers, that it would be unneceſſary to give 
the diſcuſſion a place in this work. But the founda- 
Hon and ſtructure of Law; particularly of that part 
of it which we propoſe to ourſelves as a ſubject of 
_ enquiry; are queſtions about which there has been ſo 
much difference of opinion, but which it is yet fo 

Vor. I. B eſſentia 
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eſſential to underſtand with precifion, that it will 
be right to examine them with care and attention. 


— 


The Sum of Mankind may be ſaid to be compoſed 
oi independent Nations, Families, or Individuals ; 
and the laws which govern them may be viewed un- 
der two relations; either as they concern the inter icr 
of thoſe nations or families, to be obſerved by their 
different component members; or as they concern 
them in their exterior; that is, in their conduct to- 
wards one another in their collective capacity; not 
as indruutuals, but as Nalionsg. 
The frit of theſe we call the CIVIL or Munici- 
pal Law; s prevailing in a particular ſtate, city, 
cr body corporate; the laſt we call the Law of Nati. 
dus; as prevailing among the different nations which, | 
together, make up the whole of the world. | 
'The difference between theſe two laws is remaik- 
able. 
he ane, whether it takes its riſe from the will of 
each individual, ſignified in formal convention to 
tach other; or whether it proceeds from mere cul- 
em, the date and origin of which no man can tell; 
has always ſome common Sovereign Tribunal to ex- 
pound its meaning and enforce its decrees. The 
other has no tribunal whatever; no judge to appeal 
io but the reſt of mankind. ; 
- The conſequence is ſuch as might naturally be e- 
pected; the one is for the moſt part, well underſtood, 
and uniform in its operations; the other is ofien un- 

ſettled in its principles, and as to its operations, ge- 
'rerally uncertain. | 

To ſettle therefore, as far as a thing ſo fluctuating 

wil permit, the true foundation of this remarkable 
lau; what it is that renders it binding upon mankind ; 
the changes to which 1t 18 liable; and the cauſes of 
| | thoſe 
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thoſe changes; is the ultimate object of the work be- 
fore us. To enquire into its form and appearance, is 
the immediate ſcope of the preſent chapter. The 
ſubject is by no means without difficulty, notwith- 
ſtandiug the volumes that have been written upon it; 
and the queſtion, What conſtitutes the Law of Na- 
tions, or how it is that it obtains? has been as dif- 
ferently anſwered, as it has been frequently put. 
Upon the whole however, the great points of ditfer- 
ence concerning the mode of its ſtructure, ſeem to 
turn upon this; whether the Law of Nations is mere- 
ly the law of nature as it concerns man, and nyfhng 


more; or whether it is not compoſed of certain poſe- 


ide inſtilutons founded upon conſent. 


The lawyers and philoſophers of antiquity ; the | 
oracles of the Digeſt; and in modern times, Hobbs, 


Puffendorf, Burlemaqui and others, (a) ſupport the 
firſt opinion. Suarez, Grotius, Huber, Bynkerſhoek 
and in general the more recent authors, declare for 
the laſt, 

The manner in which the firit ſet of writers account 
for their ſentiments, is by erectiag that famous theory, 
by which man in his origin is conſidered in a ſtate of 
the moſt ſavage independence; an inhabitant of 
woods like the beaſts of the earth; like them the 
poſſeſſors of a ſolitary den, and like them, attending 
to no calls but thoſe of appetite. 

This uncouth, but intereſting picture aroſe firſt 
perhaps in the imaginations of the poets, (not impro- 


bably of thoſe who united legiſlation with poetry,) 


and from them was cagerly adopted into more regu- 
lar ſyſtems of juriſprudence. Accordingly, no mode 
of expounding the ſpirit of laws and government, 
has been more common than that which traces every 
thing up to the creation of man; or, in other words, 


(a) See much lerrning upon this in Taylor's Civil Law, from 
pa. 99 to 132, quarto edition, 
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to Man, as it is called in a State of Nature. Ibis 
Theory, though often ſtarted, aud beautifully ampli- 
fied by the antient Poets, (6) ſeems firſt to have been 
thought of as ihe ſoundation of a Syſtem of Law, by 
Hobbs, in his famous book called the Leviathan, in 
which there is ſo much to admire, and ſo much to 
condemn. It was adopted, and conſiderably eularged 
by Pi/Jendorf, and inftantly approved of by writers 
without number. The reſult of their ſpeculations 1s, 
that man in ſuch a ſtate, owing obedierice to none, 
and having no poſitive law to controul him, truſts for 
tha direction of his conduct to nature alone: The in- 
fluence which ſhe has over bim, and the motives 
which, diſtinct from divine or human inſtitutions, im- 
pe! him to forbear from, or to perform any particular 
action, are called the Laws of Nature; (c) and what 
ever number of men there may be within the ſphere 
of one another's intercourſe, their conduct towards 
each other, (while thus independent of civil bonds,) 
proceeds ſolely under the government of theſe Jaws. 

When, however, civil ſociety came at laſt to be 
inſtituted, men divided thenuelves into ſeperate com- 
munitics, aud agreed to be governed by particular 
poſitive inflitutions, in which many of the rights con- 
ferred by mere nature were given up, for the better 
preſervation. of the reſt: but the Communities in 
their relations with one another, having given up none 
of theſe rights, they ſtill continue to be governed in 
all their public {ranſaions, as the individuals that 
compoſed them griginally were; and thus the com- 
niuimities of the world remain in a ſtate of nature with 


() Particularly Lucretius. Lib. 5. 

(c) Enimvero utrobique intellegimus propoſitiones quaſdam im- 
mutabilis veritatis qu actiones voluntarias circa bonorum electio- 
deen, malorumque tugamdirigunt, ac obligationem ad act us exter- 
nos intlucunt; etiam citra leges civiles, et ſepoſita confideratione 
pactorum regimen conſtituentium. 


Cumberland De leg. Nat. 6. 1. 
reſpect 
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reſpe® to one another, and of courſe can follow no 
other law but the law of nature. Hence, ſays Hobbs, 
the law of nature admits of two divifions: Firſt, as 
it is applicable to mea as mdruviduals; fecoudly, as it 
regards them as collected into Nations. The laſt is 
what 1s called the Law of Nations, which is thus 
nothing me e than the Law of Nature. (d, 

Such is the train of reaſoning adopted by thoſe 
who contend that theſe two Jaws are exactly the ſame 
with one another; and the favourers of this ſyſtem 
are ſo numerous, and have exiſted in times fo anci- 
ent, that it would ſeem almoſt preſumptuous to have 
any doubt of its ſoundneſs. The opinions of the 
authors of the Digeſt and the Inſbitules, are all fonnd- 
ed upon it; and nothing is more common than to 
uſe the two Jaws in ſenſes nearly ſynonimous. (e) 

« Law,” ſays Dr. Taylor, © muſt be either natural 
* or inſtituled, viz. ſuch as C preſcribes in the woice 
* of reaſ-m, or ſuch as man appoints by hit civil ſanc- 
* tion: to winch mult we refer the Law of Nations? 
© To the law of nature doubtleſs, of which it is a 


c part: for if we conſider its origin, it is the law of 


* nature; if the object or application of it, it is the 


(4) De Cive, Cap. 14. Sec. 4. Rurſus Lex naturalis dividi 
® poteſt in naturalem homniyn, que fola obtinuit dici Lex natu— 
* re; et natural m Civitatum, qua dici poteſt /:x gemtivim, vul- 
30 antem Jus Gentium appellatur. Prezcepta utriuigue eden 
© funt.” &c; Ae. 
So allo Burlemaqui ** Il faut done dire que le Droit des Gers, 
pruprement ainſi nomme et confidere comme une loi qui emone, 
d'un Superieur, neſt autre choſe que le 4-277 nature lui meme, 
non aux hommes, mais aux Peuples,“ Kc. | 
Principes du droit naturel, 2. 6. 5. 
(% Quod natural, Ratio inter Omnes homines confiituit, 14 
apud omnes perzque cuſtoditur, vocaturque Jus Gentium. quafi 
quo jure "mes gentes utantur. Dig. 1. 2. 1. 

Jure Natural, gd appellatur Jus Sentium. J. . 2. 1. 

G27725 alſo, De acquirendo rerum dominio, holds that we ac. 
quire Property in the Birds and Beaſts which we take by the Law 
of Natims ; obſerving that the Jus Gentizm, cum ipjs gencre hiu— 
nana proditum eſt. Dig. 41. 1. I. 
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« Law of Nations. It is ſtill the dicate of 1ight 
ce reaſon, applied to the wants of ſocieties. So that 
* what uſed to be called Jus Nature, becomes 7 
% Gentium.” (F) 


Spacious, however, as this reaſoning appears, ard 


found as it may be allowed to be, as far as it goes; it 
is probably not difficult to demonſtrate that ſome- 
thing more is neceſſary than a ſimple view of the 
Law of Nature, before we conſider ourſelves obliged 
to yield obedience as to a Law, to thoſe cuſtoms 
which govern the intercourſe of Nations. 

W hoever caſts his eye over the innumerable forms 
and particularities, which the ſtates of the world 
conſider themſelves bound to obſerve in certain fitu- 
ations ; the charges in thoſe forms; the partial or the 


general obſervance of them; and the varieties of con- 


duct which evidently ſpring from poſitruve Agreement ; 


can hardly be led to a firm belief that the Law of 


Nature aloe, points them out for our regulation. 
The Law of Nature is conſidered beſides, as mu- 
table; mmpreſcripinb/e; and ęxiſling through all time; 
(s) (a point which we ſhall ſoon haveoccafion to con- 
fider more at large;) but the difference between the 
Law of Nations oz, from M hat it as Leen, muſt at 
once overthrow the pofition. For example; it was 
art of the Law of Nations formerly, to admit of the 
reduction of captives to Lavery ; and that upon the 
ſuppoſed right of putting them to death: Yet a na- 
tion which in theſe times ſhould venture UF-CD ſuch 
acts of barbarity, would not Hall 10 draw COWn upon 


it, the exec1ation, and poſſibly the perpetuva} war of 


its neighbours. Ibis conduct however is juſtified ac- 
cording to the late of nature, by all juriſpruder tial 
writers. To conſider it therefore as a breach ef the 


4 Taylor, s Civil Law, p. 128. 
080 Taylor's Civil Law, 129. 


la Ww 


F 


13 


__ 
——_ 


z 8 e 
* . 


. by * 0 . 1 : * A 6 * f A 2 2 ro 
22 ͤ ͤ Ts Mbe iee g 


2 
* 


8 


4 A as. 4 ” 1 of # * 
1 2 


2 


141 * 4 n 1 1 * 4 
* RES. „ a in 
4 * i 
* = - 


_ — , 
nr r 
Tn =} ES $ID TY Sg 

= todd Ig * * - 


8 0 Wo N , 
fe TY OR 
LY 


SE 


5 
y 


4 ö 
2 *. 
I _" 
L . 
1 
1 
f. 8 
by \ 
"= 
5 
" FF 
is 
<7 
, 4 
"= 


Þ 


? 


WHAT THE LAW OF NATIONS IS. 7 


law of nations; or to hold it out as matter of deteſta- 
tion, becauſe it is a breach of them; can only be 
founded upon the ſuppoſition that the latter law is ve- 

different from the former. It has indeed been well 
Aid by Puffendorf, that the right to do any particular 
thing, impoſes upon us not the neceſſity for doing it; 
and hence it may be argued that chis abſtaining fron 
the execution of priſoners in War, is ſtill agreeable to 
the Law of Nature, though puſhed to its extent, that 
law might permit us to do much more. But if we 
abſtain from this yull exerciſe of the right, and that, 
in conſequence of the /aw of nations, which would be 
ſhamefully broken if we did not; it ſhews that the 
two laws are eſſentially different; and if the one may 
be ſaid to be only 4% in extent than the other ; it is 
different, from the very circumſtance of its being 
leſs. (h) 

How it came to be thus circumſcribed ; how the 
full force of the liberty enjoyed in a ſtate of nature, 
came to be oppoſed by certain Inſtitutions which are, 
or ought to be, invariably obſerved ; are queſtions 
not ſo eaſily anſwered, except by acknowledging that 
Man has appointed this circumſcription by his ( 
Sandtion; which Dr. Taylor, in the paſſage above cit- 
ed, allows to be not Natural but Injtitz/ed Law. 

In a State of Nature; that is, acting under the 
Law of Nature alone; if it be neceſſary to make war. 
war is made without any notice but the very act of 
hoſtiity. Among Nations, (though doubts are en- 


() Vide Bynker{hoek. Queſt. Juris Pub. Sei mores Gen- 
© num qui olim frerunt et nunc ſunt, ſollicitæ diſtinguendum 
* ell /trivus cenfetur, precipua pars Juris Gertium.“ 

:lence the opinion of Grotius, reaſoning on the Inviolability of 
Ambafſadors. Bonum et aquum, id eft merum MNatare Fu 
patitur pœnas exigi, ubi reperitur qui deliquit; at Jus Certium 
** 1Egatds, et qui his fimilies fide publica veniunt, excipit. Quare 
ut rei ſiant Legati, contra Jus eſt Gentium, 29 vert mull, 
ent, gue Jus Nature permiliet.” De J. B. et P. 2. 18. 4. 3. 
| \ 4 | 
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tertained by many on the ſoundneſs of the point,) 
thole who make war by ſudden ravages, are conſidered 
as Nebbers, and may be puniſhed as ſuch; and ac- 
cordingly, from the oldeſt time, a ſolemn form which 


ſtamps a State with the terrible character of Enemy, 


has been demed neceffary before it can proceed to 
acts of legitimate War. In a State of Nature, if once in 
conſequence of juſt hoſtility, we are permitted to kill 
an Enemy; it ſhould ſeem that the manner of doing 
it, was jadifferent; under the Law of Nations how- 
ever, nothing is more expreſsly forbidden than the uſe 
of po ſoned arms. In a State of Nature, it would ap: 


pear, that whoever aſſiſts my enemy, though only to 


a certain point; by the very act of aſſiſtance, be- 
comes my enemy allo: and even under the law of na- 
tions in e r times, ſuch doctrine was held reaſona- 
ble ; In the days of modern refinement however, it 
is not conſidered as a breach of thoſe laws, nor a ſuf- 


ficient cauſe for War, to lend aid to one State againſt: 


another, when bound to do fo by Treaty. (i) 

In reaſoning upon many of theſe cuſtoms, it would 
poſlibly be a taſk not more unneceſſary than vain, to 
endeavour to trace them up to the law of nature. In 
many points that law abſolutely withholds rs deciſion ; 
and leaves us often to chance, where precedent is 
waning, to determine upon a calle by which millions 
perhaps are to be governed. For example; on the 
diſcovery of uninhabited lands; thoug)) the lav of 
naue may preſcribes ſome act of pot Hen to tholg 
Who wiſh to eitabliſh chemſelves there; it cannot 
poll l determine what ſhall be the particular form 
to conltitnte a legal p roperty, in the eyes of the reſt 
of the world, That ferm, it is left abiolutely to the 


Law of Naions to ſettie; and it may be any trivial 
(:) Sec more upon th is point, when we come to the Influence 


of "Treaties on the Law of Nations, 


thing 
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thing which chance, or accident, or caprice may point 
out. Not only this, but immenſe tracts of Land, 
which have never even been ſcen; Seas and Rivers 
that have never been explored, are often claimed 
to the excluſion of others, merely on account of a 
partial diſcovery of them. Of the ſame nature with. 
this are a vaſt number of Ceremonies, and maxims, 
all of them forming part of the Law of Nations ; but 
wholly independent of the Law of Nature; as, the 
particular forms of declaring War; the ciſtinguiſh- 
ing marks of Heralds, and Flags of Truce, in or- 
der to fſhew the pacific intentions of thole who bear 
them; the precedency of different nations accord- 
ing to the forms of their government, whether Im- 
perial, Mouarchical, or Republican ; the Ceremo- 
nies of Courts ; the Credit attached to certain docu- 
ments ſuppoſed to confer high privileges on thoſe 
who are furniſhed with them; (as the Credentials of 
Ambaſſadors ;' the great immunities of thoſe Mini— 
ſters, (not abſolutely neceſſary ſor the ſucceſs of their 
miſſion, but) agreed upon by different nations; the 
proportion of Sal bage allowed to a nation that recap- 
tures the property of another, with whom there is no 
Treaty, from a common enemy; all theſe, are ſurely 
the effect of Convention (k) of ſome fort or other; and 
by no means pointed out by natural right. Natura? 
* Law,” ſays Bynkerſhoek, © eſtabliſhes neither dif. 
* tinction of perſons, nor property, nor civil govein- 
ment; it is the Law of Nations which has invented 
theſe diſtinctions, and renders all thoſe who happen 
to be within the territory of a State, ſubject to tho 


vc 


c 


LA 


cc 


(+) © Celt le con/entement de toutes les Nations de la Terre qui 

** tait ce qu'on appella le droit des Gens. Il tient le milieu entre 

le droit Naturell et le droit Civil; et eſt d'autant plus con lidera- 

* ble que le dernier, qu'il ne peut eſtre change ni altere, ſinon du 
meſme Conſentetment unanime de tous les peuples .“. | 

Wicquef, de I Ambaſſadeur. J. 1. 27. 
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« juriſdiction of that State. Reaſon aud Cuſtom 
« are the only Baſes of the Law of Nations.“ (1) 

Of this opinion alſo, and in all its extent, ſeems to 
have beena writer of great perſpicuity and comprehen- 
ſion of mind, though his writings are ſeldom explor- 
ed. I mean Franciſco Svarxz, a famous Jeſuit of 
Grenada, in the ſixteenth century, and long time 
profeſſor of divinity in the Univerſity of Conimbro. 

I ſhall make no apology to the learned Read- 
er for ſetting before him the following of his poſitions. 
Natural law, difters from other laws in this; that 
other laws, confi1!1:te of themſelves the turpitude or ho- 
neſty of the things they prohibit or inculcate , while 
Natural law, always pre- ſuppuſes in the act or ſubject, 
the turpitude which it prohibits and the honeſty which 
it inculcates; and therefore we uſually ſay that a thing 
is forbidden by this law, becorrſe it is bad, or com- 
manded, becauſe it is good. (n) 

Now it is to be believed, that the Law of Nator:s 
docsnot command or prohibit things becauſe they are 
intrinſically good, or mtrinfically bad; for ſuch things 
belong properly to Naira! Law; and in this ſenſe 
therefore the Law of Nations is not comprehended 


in Natural law. (2) 


(1) Bynk. de Foro Leg. Cap. 24. | 
(mn) Vide Fr. Suarez. De Leg. ac Deo Legiſlat. L. 2. C. 5. 
S. 1. Imo in hoc differt lex naturalis ab aliis legibus, quod aliæ a- 
ciunt eſſe malum quod prohibent; et neceſſarium ve} honeſtunm 
quod præcipiunt; hac vero /uppmt in actu ſeu ol ſectu, honeltaicin 
vam præcipiat, vel turpitudinem quam prohibeat; et ideo digi 
le per hanc legem prohiberi aliquid quia malum, vel præcipi 
uia bonum. 
See allo other opinions to this purpoſe. Puſſend. Droit des 
Gent. L. 2. Ch. 3. ty 4. | 
u) Concludendum igitur cenſeo, Fus Geniitm non præcipete 
aliquid ranquam ex ſe neceſſarium ad honeſtatem, nec prohibere 
aliquid quod per ſe et intrinſece malum eſt, vel abſolute, vel tali 
ſuppoſito Statu et conditicne rerum; fed hc omnia pertinere at 
us Aattrale, ac Subinde in hoc ſerſu, Jus Centium, non com- 


preheadi Sub jure naturali. Id. 2. 17. 
The 
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The Law of Nations differs in the firſt place and 
that very particularly, from natural law; in fo 
far as it contains certain Paſilide precepts, the ne- 
ceſſity of which it does not infer ſolely from the 
nature of the thing inculcated, by an inference drawn 
from natural principles ; and as we have ſhewn that 
every thing that is thus inferred, muſt be attributcd to 
natural law; ſome other cauſe for this neceſſity mult 
be ſought for by the law of Nations. 

It differs in the ſecond place, becauſe it cannot be 
ſo immutable, as the law of nature; for immulalility 
takes its origin from Neceſſity. 

Hence laſtly, it follows; that even 1n the things in 
which the two laws appear to agree, they are not ex- 
actly, and every way ſimilar. (o) 

Such is the opinion of the Philoſopher of Grenada, 
and he adds to it a ſlight enumeration of thole points 
which form the ſubje& of the law of nations, but on 
which nothing is decided by natural law. Moſt of 
them have been mentioned above, ard among them 
he particularly takes notice of the privileges of Am- 
baſſadors (), aud the neceſſity under which the 
world is ſuppoſed to be by the law of ations, and not 
the law of nature, to cultivate commerce. (9) 


( Differt autem primo ac præcipue Jus Gentium a Jure Vat. 
74li: Quia quatenus continet 2 affirmativa, non inſert Ve- 
crffit atem rei præceptæ, ex ſola rei natura per evidentem 1llation- 
em ex principiis naturalibus; quia quicquid hujuſmod: eſt, 22 
rale eſt ut oltendimus : unde neceſſe eſt, ut aliunde oriatur (alis 
neceſſitas, &c. | 

Secundo differant conſequentur, quia Jus Gentium, non poieft 
eſſe tam 7m1mmutebile ficut naturale, Guia Immutabilitas ex necetli- 
tate oritur. | 

Tert!o hine fit, ut etiam in his, in quibus hæc jura convenire 
videntur, non habeant omnimodæ ſimilitudinem.— 1d. L. 2. C. 
I 


750 Id. 2. 19. 6. | 
(%) Jus naturale per ſe, ad hoc (Cunmercium) non obligat; 
potuiſſet enim una Reſpub. per fe vivere, et nolle Commercium 


Thus 


cum alia, etiamſi non eſſet ipimicitia.—L, 2. 19. 7. 
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Thus much then with reſpe&t to thoſe who favour 
the ſuppoſition of bbs and Puffenteorf, that Man 
role ſuddenly from the Earth; or dropped from the 
clouds, with all his Faculties perfect, and beheld 
other beings around him, of the ſame ſpecies, and in 
the ſame fituatioo. | 

But to thoie who lend their belief to the tradition 
handed down to us by cur Fathers, in the moſt com- 
plete as well as the moſt venerable monument of An- 


tiquity extant in the world; little reflection is wanting 


to ſhew, that reaſonable doubts may be entertained, 
whether mankind ever exiſted in any ſtate where cer- 
tain cuſtoms were not known and complied with ; 

and if fo, the law of nations muſt, even at all times, 
have been different from the mere law of nature, 

The hiſtory and orig in of Government and Civil 
Society, have been topics, ſo often handled, and the 
ſubjecis of fo much learned and ingenious diſcuſſion, 
that it would be little neceſſary to touch upon them 
here. But if we believe in the Mosarc 'I'rapr- 
IION, and give our aſſent to that wonderful force of 
corroborative circumſtances which are ſupplied by the 
hiſtory and the face of the Earth; we can hardly ima- 
gine the accounts of the State of nature above men- 
tioned, to be any thing more than the wild images of 
Poetry, or at beſt an invention for the more conveni- 
ent deduction of certain realoniogs on Law and 
Right. 

Upon the ſuppoſition then that the world was peo- 
pled by a fingle pair, and of courſe that every man ex- 
cept the Erft, muſt have gradually advanced through 
A long and weak infancy, to the full uſe of his facul- 
ties in body and mind; it is hardly poſſible not to be- 
lieve, that Government and Soclety (of what ſort is 


not here the enquiry) are as old as the world itſelf.— 


And however ſoon inc enngration of children from 
their fathers, or of particular families from their 
community, may have taken place; ſtill, the exiſt- 

ence 


- 2. 
Wa I. 
OW 


#.. — 
7 


8 
F. 
# 


4 


n 


1 4 A 
Fr RE Ir 
e 


S 
1, WP 8 i 


WHAT THE LAW OF NATIONS js. 13 


ence of certain cuſtoms and ceremonies, and even of 
rules and laws, muſt be ſuppoſed coeval, or nearly 
coeval, with the exiſtence of mankind. 

This latter conſideration, is what I do not recollect 
to have ſeen in any of thole theories which make a 
difference between the laws of nations and of nature; 
nor is it offered as concluſive argument, but merely as 
ſtrong collateral evidence, the weight of which muſt 
in every man's mind depend upon the inclination of 
his opinion with reſpect to the maaner in which the 
world was peopled. 

So ſtrong was the impreſſion with GroTtrvs, that 
the law of nations was the cuſtom of nations, excluſive 
of the dictates of nature; that a writer of great 
weight (7) has imagined him to have puſhed. this 
theory too far, and to have rejected the interpoſition 
of natural law, more than was reaſonable.—And in- 
deed in the following ſentiments, we may ſuppoſe him 
to mean that the States of the world form one great 
federal community, which has actually determined 
upon one common, definite Code of Laws for its 
government. 

As the laws of every State,” ſays he, have a 

view to the particular intereſt of that State; So 

among the States of the world, or the greater num- 
ber of them, certain laws may be agreed upon (ex 
conjſenſu) which have a view to the intereſt. not of 
ſingle Communities, but of the great whole; and 
this is what is called the Jaw of nations as often as 
we diſtinguith it from the law of nature.” 

Again, © whenever we obſerve a ſettled maxim 

put in practice by numbers at different times and 
places, we muſt attribute it to ſome univerſal cauſe ; 
which in the ſubject before us, can only be by mak- 


ing it flow immediately from natural principles; or 


(7) Vattel in pref, 
the 
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te the comman conſent of the world. The one points 
*< out what is the law of nature; the other what is the 
« law of nations; for it follows of courſe, that what 
« 18 not deducible at once by reaſon, from certain 
« fixed principles, and yet is univerſally obſerved; 
* mult derive its force from voluntary conſent. IT have 
* therefore been careful,” continues he, todiſtinguiſh 
the law of nations from the law of nature, as well 
ce as from the civil law.” (5) | 

In this opinion, the Philoſopher of Deli, may be 
thought to have gone too far; ſince though there can 
be little doubt but that Comvention enters into the com- 
poſition of the law of nations; it can hardly be de- 
nied that there is much force in the oppoſite Theory ; 
and though the tranſactions of nations are governed 
by cuſtom in a vaſt variety of points; yet in the begin- 
ning, and even now, in affairs that are without prece- 
deut, above all, in points of general duty and conduct, 
they can have nothing to follow but ſuch laws as indi- 
viduals 10? connected together in civil ſociety are b:und 
to obſer. (I) 

Steering therefore equally clear of the inaccuracy of 
the Roman Lawyers, and ſome modern authorities; 
and this opinion of Grotius, that the Law in queſtion 
is Ia ſtitiited Law, and that alone; we ſhall not perhaps 
err much in inclining for ihie preſent, to the more re- 
cent Sentiment, that although the law of Nations is 
to look for its principles to the Law of Nature, and 
Sovereigns are to be governed in their general line of 
conduct, and in all particular caſes that are new, by the 
ſame principles as would govern independent individu- 
als; Yet, that many cuſtoms have been adopted, 
and many maxims agreed upon, we are to look to 
them, in thoſe caſes where they preſent themſelves, for 


() Prolegom. Sec. 17. 41. 42. 
(/) What that law 1s, we ſhall enquire more at large in a ſu— 
ture chapter. 


1 the 
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the interpretation of the principles. (7) I ſay, inclining 

for the preſent, becauſe we mean hereafter to enter up- 
on a full diſcuſſion of the Law of Nature, and to en- 
_ deavour to ſettle more accurately than has hitherto 
been done, what we are to underitand by it, and un- 
der what modifications, when we ſpeak of it as the 
foundation of the law of Nations. 

Thus then the law of nations may be ſaid to 
be conſtructed in the ſame manner with various 
parts of other laws, which are not written, but de- 
rive their force abſolutely from Equity and Cuſtom, 
(*) of which, a very great proportion of the law 
of this realm, (ſurely far different from the mere law 
of nature) is an illuſtrious example. 

There are indeed caſes perpetually happening, in 
which various modes of action preſent themſelves, all 
equally recommended by nature and reaſon; and 
in which, it is not of ſo much conſequence to deter- 
mine upon any one of them from a thorongh con- 
viction of its ſuperiority; as that ſomething definite 
ſhall be determined upon. In theſe caſes, it is evi- 
dent that if nature and reaſon recommend them all; 
the ſelection can be only made by the ſanction of 
p2ſitivelaw. The end is pointed out by the one; the 
means are adopted by the other; the principles are 
founded in reaſon ; the application, is abſolute n/t:tu- 
lien; ſo that the whole together, form a compoſition 
of the laws of nature, and the laws of man. I have 
alledged,” fays Bynkerſbock, (upon the Inviolability 
of Ambaſſadors) * whatever reaſon can adduce for 
or againſt the queſtion; we muſt now fee what is 


() In the ſame manner as (with us in England) it is an Act of 
Parliament w hich preſcribes the general terms of a law, but it is 
the Courts of Juſtice which are charged with its interpretation; 
and the Act, and the interpretation (in the cates that have been 
actually decided) taken together, form the law. 

(x) See Grot. de Jur. Bel. . 


really 
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really to be determined; what Cyfton ui have ſettled 
will carry it without doubt; ſince it is on G. ſtom that 
the law of nations is founded; (y) and indeed what- 
ever may be the definition of this law, we muſt al- 
ways return to this; that, that which rcafon dictates 
to the people of the world, and that which they - 
Ferve in conſequence of a compariſon they make of 
the things which have happened, form the ſole law for 
thoſe who have no other to follow. If men only 
make uſe of their rea/or ; reaſon will but adviſe cer- 
tain things to be obſerved by them; which being thus 
obſerved, ſo as to become eſtabliſhed Cuſſoms, people 
are under a reciprocal obligation to comply with them, 
without which we cannot imagine either War, or 
Peace, or Alliances, or Embaſſies, or Commerce.“ (z) 

Such is the language of one of the ableſt writers 
on this part of law, who ſaw clearly how different the 
modifications of certain Cuſtoms muſt render the mere 
law of nature. The ſentiments contained in the ſmall 
Treatiſe which he gave to the world, were ably de- 
veloped by Wor.r, (a) and put into more poliſhed 
form by VATTEL ; from whom if we differ at all, it 
will only be in endeavouring to give ſomething more 
definite and binding even than this aſſemblage of the 
lawsof Nature and thelaws of Man, as the rea/ foun- 
dation of the Law of Nations, | 

In this ſtage of the arguments, it may not be im- 
proper to take a view of an objection, whoſe force, if 
allowed, would overturn the whole of what has been 
faid. It is to be found at large (though it was thought 
of long before by Suarez,) (b) in Dr. Tay/or's learned 
Treatiſe on the Civil Law, in which he has occaſion 
to conſider the queſtions before us. The following 
is the Sum of his reaſoning. 
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(z) De For. Leg. C. 3. (2) Jus Gentium. 
(5) De Leg. ac Deo Leg. 2. 18. 
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WHAT THE LAW OF NATIONS 18. 15 
The Law of Nature is divided into abſolute and 


| Hypothetical. The one obliges abſolutely, all perjons, 


at all times and in all places, for it is immutabie; the 
other only conditionally ; that is, ſuppoſing ſuch and 
ſuch conditions to exilt ; which, if they do not ex- 
iſt, nothing is done. But if they are juſt and rea- 
ſouable in their own nature when they do come to 
exiſt, the obligation to obſerve them operates as 
ſtrongly, as the obligation of the Law of Nature did 
iu its abſolute force. (c) This reaſoning is thus illuſ- 
trated by Caſes. 5 IG 

The Law of Nature recommends the advantages 
of Society. When therefore Society is formed, and 
not before, all the means of maintaining it, and all the 
conſequences that flow from il, are as much the Law of 
Nature, tbat is, the Law of Nature Hypothetical, as 
the rules before it, were the rules of the Law of Na- 
ture abſolute. (d) So allo with Contrads; the obſerv- 
ance of which 1s not in conſequence of any new 
Law, but merely that an eternal and neceſſary Law, 
has now a Scene in which it may exert its opera- 

tions. (e) 

When writers then tell us of a ſecondary Law of 
Nations, which in many reſpeQts is totally different 
from the primary one; this is the true and natural 
obſervation upon that ſeeming diſagreement, If I 
am directed to cultivate Society, I find there can be 
none without a ſeparation of property; Property 


introduces diſputes; diſputes are the occaſion of 


war; war brings on Captivity ; that again Slavery; 
till we come by the benefit of manumiſſion to the 
recovery of our natural Rights. ES 
This ſcheme has 4e pe to imagine that the ſecon- 
dary law of nations was a kind of conventional, volun- 


(e) Taylor's Civ. Law. Quarto Edit. 129. 
(4) Taylor's Civil Law. 129. (e) Id. 130. 


Vol. I. tary 
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tary law, diſtinct from the law of nature. But 
though the natural equality of mankind, and the 
admiſſion of Slavery; the community of goods, 
and the introduction of property; and many other 
cuſtoms compared with natural right, ſeem in oppo- 
41110n to one another; yet, if the rights and duties 
of this new ſcene, are not incongruous with the law of 
nature; what is called the ſecondary law of nations 
has really no exiſtence; nor can that be ſaid to be 
introduced by poſitive cr arbitrary contracts ,or by 
voluntary confederacies, which is fairly the pre- 
* ſeriptionof right Reaſon.“ (F) Hence all the obliga- 
tions which ariſe from what is called the 7s Seconda- 
71417, were virtually laid upon us before, but could ne- 
ver be known till ſomething called them forth. Thus 
7h-/t is contrary to the au of nature, though it could 
not be known till after the inſtitution of - Property ; 
for the doctrine of © Alterum ne lædas“ loſes no 
force; So that when the Civilians ſay that Theft is 
baſe in its Nature, they mean that it would be fo, after 
Prozeriy was once introduced. (g) 

Jo this reaſoning little can be anſwered ; fince if 
taken in one light, it cannot apply to the queſtion 
before us, and therefore requires no anſwer ; if in 
another, it is every where contradicted by fact. If 
it means that men have really no view to rule and 
precedent in their conduct towards one another; 
it would be uſeſeſs to endeavour to prove that they 
had, when rule and precedent every where preſent 
themſelves to notice. But if it means merely to 
trace a Laws up to their ſource and reaſon, and to 
aflert that they are Laws of Nature, becauſe the na- 


C0 


- (7) T:ylor's C'vil Tarr, 139. 

(-) II. 131. See „ Surez 0% Leg. ac Deo Legiflat L. 2. 
C. 18. Nam wulti tea ce jure raturali que ron obligent, 
rec locum habent, niſi al'qua 14 , fatta, Ut præceptum 
*in furandi, non habet lecuiu, i fats diviſione bonorum et 
dominiorum. 
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ture of man makes him propoſe ſome advantage to 
himſelf in all his conſtitutions; there can then be no 
queſtion between us. In that view of the ſubject, 
all the laws that ever exiſted, may be deemed laws 
of nature; aud the laws of a particular State, a par- 
ticular Diſtrict, nay even of a particular Society or 
Cub of men, may be ſaid to be laws of nature, as 
well as the laws of nations: For they are all found- 
ed upon the natural inclination to uphold Society ; 
they are the meaus of maintaining it, and the conſe- 
quences that flow from it, which to uſe the language 
of the argument are the laws of nature, 

To thole however who do not regard the queſtion 
in this extenſive point of view, but merely enquire 
whether the particular form in which the principles of 
natural duty are applied, muſt not have the crvil 
ſanction of men to ſtamp it with the authority of /arw ; 
this reaſoning will appear, if not nugatory, at leaſt 
gratis dictum. (4) 5 

As therefore the principles of all civil and muni- 
cipal laws, muſt be founded in natural reaſon, but 
derive the form and manner in which they are brought 
into uſe, from poſitrve 1njtituticns ; So alfo the law of 
nations muſt put in force the dictates of nature, in 
ſome known mode agreed upon by all who conform to 
them. The only difference is, that in the one caſe, 
It is individuals who are called upon to ſettle the 
mode; in the other, it is whole nations, acting 
through the organs of their govenments; that in 
the one, almoſt every thing that can exerciſe the 
judgment of an individual in his various relations, 
is ſettled for him by written law, or by precedent ; 
while among States, (from their comparatively little 


(lt was Gibbon's judgment of Dr. 'Taylor's work, that it 
was of amuling, though various reading; but could not be 
praiſed for philoſophical preciſion. 


Dec, and Fal. Ch. 44. Note. 13%. 


C 2 intercourſe, 
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intercourſe, and the want of a common Sovereign,) 
much is left without precedent, wavering, as acci- 
dent, or whim, or the varying ideas of natural juſtice, 
ma direct. 

Upon the whole then, the account of the Law of 
Nations, 1s not greatly different from that of the 
Municipal, which by all writers is conſidered as 
pofitive law. For both the one and the other look 
for their principles to Reaſon ; for their application, 
to regular Inſtitulion; and hence a wnter of the 
laſt age has ſaid, not improperly, that the Law of 
Nations holds the midway between civil law and the 
law of nature. (i) When however they come to be 
broken, the difference 1s far more ſerious. The 
breach of municipal law 18 attended only by the 
puniſhment of the offender ; (the law remaining ſtill 
in force ſtrengthened perhaps by the very infraction :) 
the breach of the other, can only be remedied Y 
the refuſal of thoſe who are injured to comply wit 
it auy longer, and the law itſelf is totally deſtroyed. 


) Wicquefort de PAmbaſſad. 1. 1. 27. Suarez alſo calls it 


medium inter naturale jus, et humanum, et priori extremo 
vieinius. L. 2. 6. 17. 
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CHAP. II. 


or THE OBLIGATION OF NATURAL LAW, 


Bur a very material queſtion preſents itſelf now 
for diſcuſſion, which muſt be ſatisfactorily diſpoſed 
of before we can proceed farther. Although it may 
appear ſettled, that the Law of NaTt1ions confifls of 
the Law of NaTurE, modified by the expreſs or the 
implied conſent of Nations; ſtill if it ſhould happen 
that the particular ſets of actions and offices which 
compoſe what is called the moral ſcience, and which 
are ex preſsly ſaid to take their riſe and obligation 
from the Law of Nature, ſhould not always reſemble 
one another: If different philoſophers, proceeding 
as they think from this ſame Law, ſhould be found 
to have very different ideas of duty; and nations in 
conſequence have adopted in the ſame ſituations, ve- 
ry rent modes of conduct: If this, I ſay, ſhould 
happen, we muſt I think be driven te confeſs, that 
the law of nature itſelf, is a very imperfect foundati- 
on for any Law which is ſuppoſed to be definite and 
certain; and which on account ef that foundation, 
and that alone it is affirmed, is to govern / he Siates 


% 


of the World. 


A very able writer upon the ſubject of Laws, con- 
ceives the Law of Nations to depend upon the priuci— 
ciple, “ that different uations ought iu do as ninch good 
lo one another in peace, and as little harm as paſſible 
in War, without prejud'cing their real Intereſts.” (&) 

As a great fundamental principle, or outline of 
e Faw of Nations, I have no kind of doubt of the 


( Manteſq. De V'Eſp. des Loix. I. 1. ch. 2. 
toundag's. 
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ſoundneſs of this propoſition ; but when we come to 
a detailed ſcheme of duties, it is obvious that much 
more is neceflary to render it te, nnce it is obvi- 
ous that a queſtion may be immediatly ſtarted, name- 
ly, what is it that conſtitutes our real Intereſt, and 
220 rs to judge ? 

Now could the Natural Law point this out with 
certainty to every man's heart and comprehenſion, 
there wauld be little or no difference of opinion con- 
cerning it for the Natural Law, as is properly and 
uniformly laid down, is univerſr/ and immutable. Yet 
we all know the immenſe diverfity of fentiment con- 
cerning real Intereft which there is, and muft be, 
where there is no common poſitive Religion to decide 
upon 1t with authority; and in ſpeaking merely of a 
natural Law, all idea of ſuch a religion znuſt be left 
out of the queſtion. (/) | | 

Even with a poſitive Religion, much difference of 
opinion has ariſen upon various points of the Law of 
Nattons. For example; one of the reaſons which 
produced the Treatiſe of VaTTEL, was a revolting 
aſſertion of Wolf (hom he owns for his Maſter) that 
the uſe of poiſoned arms, was legitimate in war. (in) 
Some of VartrEL's own poſitions in other parts of 
his ſubject, ſeem to me, on his own principles, to be 
equally Capable of conteſt. For example, he founds 
the ngtural obligation of Nations to cultivate com- 
merce, ſalely upon its wti/zty ? and though he owns 
that one nation may refuſe to trade with the reft, yet 
if it do fo without good reafon, he affirms it will be 
guilty of a breach of duty, (2) — But it uz/ity is the 
fole cauſe of this obligation, it muſt be obvious that 
its u#:verſaliiy muſt entirely depend upon this, 
that e// mankind conſider commerce in the ſame 

(1) See Note c. page 4. 
(n) Vattel Dr. des Gens. Prelim. 13, 14. 
(2) Vattel Dr. des Gens. Prelim. I. 1. ch. 8. 


light 


OBLIGATION OF NATURAL LAW. 23 


light with VaTTEL, which is known not to be the 
caſe. (o) 

Who then can decide with clearneſs upon the 
Law of Nature itſelf, when extended into all the 
minute ramifications of a particular Syſtem, upon 
which al! mankind are by no means agreed? 

A great and very old queſtion therelore ariſes, con- 
cerning the OBLiGaTION of NATURAL Law as far 
as it is ſuppoſed to tie us down to the obſervance of one, 
certain, and detailed ſcheme of duties, aue no other : In 
other words to the purſuit of what parlicular Nations 
call Goop, or the rejection of what they call EIL. 
If this cannot be ſhewn, we have as yet obtained ab- 
ſolutely nothing, concerning oNE FIX HD foundation, 
for a Law of Nations, binding, ex vi terminorum, 
upon all the Nations of the world ; and as moſt of 
thoſe learned men who have acquired ſuch deſerved 
zeputation for their reſearches upon the ſubject, have 
generally taken this part of it for granted, there may 
be yet — wanting to the perſection of the 
Science. 

In the preſent Chapter therefore I ſhall endeavour 
to examine, the force of the OBLIGAIION which 
mop judicious and virtuous perſons have aflericd 
ve are all of us uuder, to obſerve invariably one per- 
ticular, and certain let of Cuſtoms, from the com- 
mands of nature alone. And if it ſhall be found 
that this obligation is at beſt but a weak one; or: 
upon the ſame principles which are ſuppoſed to re- 
commend it, very different fets of Cuſtoms may be, 
and are purſued with equal zeal ; it is clear, I think, 
that with ſuch a ſort of obligation, we can arrive at 
nothing determinate with reſpect to the Law in queſ- 
tion. Should this be the Caſe therefore, I ſhall af. 


(2) Suarez, as quoted in laſt 8 (Note 9. p- 11.) aſſerts 


un 3 terms, that there is no iin to cultivate commerce 
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terwards endeavour to come at what is likely to be 
the truth ; and topoint out whether what 1s common- 
ly called the Law of NaTrons, is binding upon all 
the World, or only upon particular Sets or Claſſes 
of Nations, as they fall into different diviſions of it, 
obſerving different Religions and purſuing different 
ſyſtems of Morality. | | 
Preparatory to ſo important an enquiry, and in or- 
der to clear the queſtion in the outfet from ſeeming 
objections, it will be neceſſary perhaps to ſtate in 
form one or two 95w/015 propoſitions; nor ſhall F be 
at all afraid of the danger of repetition, provided 
at the expence of being prolix, I may be certain of 
being perſpicuous; ſincę all who have attended to 
ſpeculations of this fort, muſt have perceived how 
much difficulty has often been occaſioned, by the 
writer's taking for granted that certain things are a/- 
ready underſtood, and that the exact queſtion is 44 
ready known by the reader. FREE 

That we may therefore the more eaſily underſtand 
the following conſiderations, it will perhaps be right 
to make a diviſion of the Law of Nature, (which is 
a term of immenſurable extent) in order to come 
at once to what is the exact point of our enquiry. 

The Laws of Natme then, may be divided into 
thoſe which concern ax!m?te and inanimate Being: 
the firit of which only, is the ſubject of our ſpecu- 

lation. | | 

The laws which govern this again, inay be divid- 
ed into Inſtincts and Reaſon. 


Inſtinct without reaſon, is the law for the Brute 
Greation. 


Iaſtinct and reaſon together, form the law for 
 MankinD. | | | 
Thus, Man has as it were two natures. One in 
common with Prutes; inaſmuch as he obeys the laws 
of Inſtin& ; another peculiarly his own, inaſmuch 
as he conſults the laws of rgafon. N 


Between 
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Between theſe two, there is this characteriſtic 
difference ; that iuſtinct acts with irreſiſtible power, 
while reaſon only directs or adviſes, and may be per- 
3 oppoled. Hence, under the one, we Area 

ind and paſſive; under the other, we are a free 
agent; and it is to thoſe Caſes alone which come un- 
der the direction of reaſon, (that is, to Caſes which 
admit of a free agency,) that our enquiries are di- 
rected. 

Hence then upon the whole, the point before us, 
is to aſcertain if poſhble, whether the duties and ac- 
tions which we denominate Moral, (as that a man 
ſhall love his neighbour as himſelf,) can be ſaid to 


be obligatary, from what is called the Natural Law 


alone, conſidered as diſtinct from the poſitive in- 
e ſtitutions of man,“ (in other words, from Ex 
diency or Utility,) or the REVEALED commands of the 
Detty. 

A vaſt body of authorities, venerable for their 
age, their learning, and their powers of argument, 
hold the affirmative of this Queſtion. At their 
head, appear the whole band of SToics, and the 
followers of Socxartzs and Pl. Aro of ancient times; 
and among the Moderns, the names of SUAREZ, 
PurrEN DORT, HooktrR, Locks, (p) CUMBER- 
LAND, Buzizxacr, VATTEL, Taylor, and 
above all, the profound Bur LER. 

Theſe again are oppoled by another great body 
of authorities, which are no doubt well known to the 
reader ; and which, however they may difler from: 
them in the main points of their philoſophy, are no: 
to be neglected totally, or without diſcriminate. 
The philoſophers I mean, are the PyrxkrxnoNIacs, 
the EpicurREans, and the ScxeT1cs of antiquity , 
the Diſciples of Hosss, Seinosa, MonTatrGN», 
Dzs Cakrxs of later days; and ſeveral others who 


(%) On Government. 
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are remembered within our own age. We proceed 
to enquire into the difference between them. | 

The opinions of the firſt mentioned claſs of writ- 
ers are founded upon the following argument. 

Whatever is diſcovered to be the practice of the 
whole, or nearly the whole of mankind, and to pro- 
ceed upon a certain known, general, and fixed prin- 
ciple, ruſt be in conſequence of ſome law, which 

may fairly be called the law of man's nature. (9) 
No there is an wrzver/al principle of action in 
the hearts of all mankind, which is to ſeek happineſs 
as ſocial and benevolent beings. 

This may be drawn from a review of the internal 
frame or conſtitution of man, which leads him, 
when unbialled by his own particular intereſt, to 
wilh'the happineſs of a/7 his fellow-creatures ; to ap- 
prove of virtuous actions wherever he obſerves them, 
and to deteſt their oppoſite vices. This approbation, 
and deteſtation, are impoſed upon him by a certain 
internal, great, and regulating principle, called 
CoxsciENCE or reflection; which, though his paſſi- 
ons may lead him often to rebel againſt its power, it 
is nevertheleſs impolhble wholly to blind or to deſ- 
troy. 

This great principle, adjuſting and correcting all 
iaward movements, ought to preſide over and go- 
vern them; It is the inſtrument by which man is to 
be ſhewn what his real nature leads him to; and ob- 
ligations to the practice of virtue deduced from this 
review of nature, © are to be conſidered as an ap- 
„ peal to each particular perſon's heart and natural 
« conſcience; as the external ſenſes are appealed to 
for the proof of things cognizable by them. And 
*« thus, allowing the inward feeling Shame, a man 


(70 Orot. A, B. P- I. I. I2. Puffend. I. 6. IS „25. 3.10. Bar- 


beyr. Pref. to Puffend. p. 14. Hooker Ecclel. Pol. B. 1. Sec- 
8. Vattel. 1. 27, 28. 5 
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& can as little doubt whether it was given him 10 
prevent his doing ſhameful actions, as whether his 
* eyes were given him to guide his ſteps.” (7) 

'The truth of this opinion may alſo be drawn, 
from the compariſon of the nature of man as reſpe&- 
ing ſelf, and as reſpecting fociety; by which it will 
appear * that there are as real and the ſame kind of 
& indications in human nature, that we are made for 
* ſociety and to do good to our fellow-creatures ; 
* as that we arc intended to take care of our own 
* life and health and private good; and that the 
* fame objections lie againſt the one, as againſt the 
* other,” (s) For though crimes are often commit- 
ted againft ſociety; ſo are they often committed 
againft ourſelves, by intemperance and other exceſ- 
ſes ; and as there is really no ſuch thing as abſolute 
ſelf hatred; ſo there never was an inſtance of ill 
will, for its 9wnr ſake, againſt mankind, Moreover, 
our paſhons and affections, conſidered merely as pri- 
vate by ourſelves ; are in fact, public paſhons and af. 
fections alſo. Thus, the defire of eſteem from others; 
the love of ſociety; (conſidered as diſtin from the 
good of it;) and indiguation againſt ſucceeſsful Vice 
theſe are public paſſions; relate to others; and lead 
us to regulate our behaviour fo as to be of ſervice to 
our kind. And thus the general diſpoſition of our 
jaward frame, is calculated to do good to our fel- 
lows, as well as to ourſelves ; and any thing contra- 
ry to this in either caſe, is not to be conſidered as Je- 


(7) Butler's Second Serm. on Hum. Nat, Serms. p. 26, 27, 
28. Barbeyr. Pref. to Puffend. p. 4. Il ne faut preſque pas 
fortir de ſoi meme, ni conſulter, d'autre maitre, que fon propre 
Cour. Burlemaqui goes ſo far as to deduce Virtue and Jultice 
from mere Sentiment and Taſte, which, ſays he, foreſtal reaſon. 
Dieu a donc jugs apropos d' employer auſh cette voye & iegard de 
la conduite morale de homme ; et cela en imprimant en nous, un 


ſentiment, un gout de Vertu & de Juſtice, qui previent en quelque 
ſorte le raiſonnement.—Du Droit Nat. 2, 3, 5, 


(s) Butler's Firſt Serm. on Hum. Nat. p. 5, 6. 
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itimate, but as the effect of mere ungoverned paſſi- 
on. (7) 

That this ſort of ungoverned paſſion, (though ap- 
parently natural, ) is in reality contrary to nature, is 
diſcoverable firſt, from an attention to the various 
meanings of the word Nature; and afterwards by 
fixing the true one, which forms the ſubje& of the 
ſpeculation. For it does not mean merely, any prin- 
ciple in man, without regard either to the kind or 
degree of it ; (ſuch as the paſſion of anger or the af- 
fection of a Father for bis children, which may both 
be called natural : neither does it mean merely thoſe 
paſſions which are ſrongeſi in a man, (in other words 
his ruling paſſion,) which is often and juſtly enough 
put for the nature of ſome particular man ; in which 
ligbt nature may be vitious, as well as virtuous. () 
But it means, that reaſonable, reflecting, nature, which 
reaches men to do that which SI demands of them, 
« afier a view of all its conſequences ;? by which it 
will never ſuffer them to prefer a mere momentary 
gratification, at the expence of future deſtruction ; 
but ſomething that ſhall be gratification on the long 
run, all general conſequences conſidered as much as 
they can be, which therefore ought to embrace the 
intereſts and the right of others, 

This is the nature which is meant by the ſpeculati- 
on; and in this point of view, what in common 
ipeech may be allowed (though inaccurately) to be 
natural ; may 1n the end turn out to be quite the re- 
verſe. Thus, though a brute ruſhing into a ſnare 
for the fake of a bait, may be ſaid fairly enough to 
purſue his nature; fince it was natural for him to with 
for the bait, and it was not in his nature to forcſee 
the conſequences ;—Yet It 18 not fo with man; who 
being eadowed with reaſon, and governed magiſte- 

F 4 


%) Grot. P. J. B. P. Prolegom. 6, 7, 8, 9. 
(+) Butler's Sera. p. 33, 34. 
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ally by the principle of reflection or CoxsciEN cr, 
«« which without being conſulted, approves or diſ— 
„ approves of a thing, and renders man a law unto 
<* hiniſelf,” (x) is bound to give up preſent gratifica- 
tion in order to avoid certain ruin; aud ſhould he 
chance not to do this, ſuch an action is nevertheleſs 
evidently „ e to ſuch a reaſonable na- 
ture, and therefore in the ſtricteſt ſenſe, is unnatu- 
ral. | 

But as the natural paſſion to gratify ſelf-love upon 
the long run; (that 1s, the duty to avoid preſent 
pleaſure, for future preſervation,) would incline a 
man to do this; however ſtrong his natural paſſion 
for pleaſure might be on the other ide, and even al- 
though it abſorbed all others; it is evident that there 


is a difference between a REAL and REASONABLE. 


ſelf-love, and that which is only deceitful ; that is, 
mere paſſion which looks not to conſequences. This 
difference, not depending upon ſtrength, or degree, 
muſt be a difference in kind; and as, if ſuch paſſion 
as has been deſcribed, prevail over ſelf. love, it is 
unnatural ; (diſproportionate,) while if real ſelf- love 
prevail over paſſion, it is natural; it is manifeſt that 
the TRUE and REASONABLE felf- love, is a ſuperior 
principle in nature to mere blind paſſion. Hence 
therefore, though it may be borne down by it, it is not 
the leſs ſuperior in its nature on that account; and 
the power of paſſion muſt be conſidered as v/urpatiion 
only. in the ſame manner as in civil ſociety it ſome- 
times happens, that a rebel who is more powerful, 
uſurps the Government of a lawful Sovereign ; who 
however is not the leſs a lawful Sovereign on that 
account; neither is Power conſidered as authority. (y) 

As therefore the idea of a civil conſtitution im- 
plies united ſtrength, and various ſubordinations, 


(x) Butler. Serm. p. 36, 37. 
() Butler. Serm. p. 39, 40, 41. 
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under one head; namely, that of the Sovereign; 
and if you leave out the ſubordination, though all 
the members remain, yet the idea of civil govern- 
ment is deſtroyed; ſo reaſon, appetite, and paſſion, 
conſidered without connection or arrangement, do 
3:0t give the idea of human nature; but that nature 
conſiſts in a certain arrangement, or relation which 
all theſe parts bear to one another; under which the 
paſſions or appetites, are to be conſidered as ſubordli- 
nale to reaſon and conſcience. And as a civil govern- 
ment may be deſtroyed by a rebellion, the ſucceſs of 
which does not render it legal; fo allo may the con- 
ſtitution of nature; in both caſes, the nature of what 
oug ht to be, remaining the fame, notwithſtanding 
what 18. 1 | 

Hence, excluſrve of revelation, Man is not a Crea- 
ture left by his maker to act at random, and live at 
large up to the extent of his natural power, as paſh- 
on, or humour ſhall direct; but from his make, con- 
ſtitution, or nature, he is in the ſtricteſt, and moſt 
proper ſenſe, a law unto himſelf : he has the rule of 
right within, all that is wanting is, that he honeſtly 
attend to it. (z) And therefore enquiries after any 
general rule by which our actions may be denominat- 
ed good or evil, though in many reſpects they may 
be of ſervice, are of little with reſpect to this; ſince 
any plain honeſt man before he engages in any courſe 
of action; if he only aſk himſelf whether what he 
is about to do is right or wrong, good or evil, „ will 
be able to anſwer the queſtion agreeably to virtue 
* and truth, in almoſt any circumitance.” (a 


) Butler's Serm. 45, 46. et infr. 

(2) Butler's Serm. 49. Barbeyr. Pref. to Puffend. 2. The laſt 
contents himſelf with of ain that the ſcience of morals may be 
acquired ſaſgu à un certain degre; though he adds par 70s ceux 
qui veulent faire uſage de leur Raiſon, dans guelgue clas gu ils ſe 
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Thus it is that the law of nature reſolves itſelf at 
laſt into the law of reaſon ; and hence it is called 
„e the dictate of right reaſon, pointing gut that a 
thing is morally right, or morally wrong, accord- 
« ing as it agrees or diſagrees with a reaſonable ſocial 
© nature.” ( Hence alſo, (if we muſt have a 
rule) there is a certain order, or fitneſs of things, to 
the ſupport of which all actions, to be right, muſt 
ultimately tend, (c) which is called the Syſtem of 


the law of nature; and which like all other Syſtems, 


is a whole, made up of component parts, the ſeve- 
ral relations of which to one another, produce the 
idea of what the ſyſtem itſelf is. In man this whole, 
or Syſtem, has for its parts, the appetites, paſſions, 
and affections, and the principle of reflection or 
ConsCclENCE, Which compoſe his inward frame; 
the relations of which to one another conſidered, 
produce the idea of what his inward frame or conſti- 
tution is, from which it appears plainly, that it 
is adapted to VIRTUE. (4d) 

Laſtly, as this muſt be an UNIVERSAL and IM u- 
TABLE law, or ceaſe, from the terms, to be the law 
of nature ; every man whoever lived, © whatever 
* may be his 1deas concerning the formation of 
*< things: even ſhould he have the misfortune to be 
* an Atheiſt, is bound to obey it.“ (e) 

Such is the argument of a great and reſpectable bo- 
dy of writers, who would prove a priori, from Heir 
ideas of the reaſonable ſocial nature of man, that the 
law of that nature obliges him to the practice of vir- 


tue 


) Jus Naturale eſt dictatum rectæ rationis, indicans actui 
alicui, ex ejus convenientia, aut diſconvenientia, cum ipſa natura 
rationali ac ſociali, ineſſe moralem turpitudinem, aut neceſſita- 
tem moralem, &c. GRx Or. D. J. B. P. 1. 1. 10. 1. 

ſc) See the Relig. of Nat. delineat. p. 128. th Edit. 

(„%) Butler's Pref. to Serm. p. 10, 11. 
() Elles (les loix naturelles) ſont certaines, ebligatoires, et 
pk de tonte 
autre 
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tue and morality, © according to the ideas which 
©© are Commonly entertained of them ;” fince in or- 
der that there may be no miſtake, as to the particular 
duties which they enjoin under thoſe general terms, 
they go on to lay before us, the whole ſcheme of of- 
| fices which men who have been in the habit of culti- 
vating their reaſon to the utmoſt pitch of refinement, 
who have had all the advantages of civilization, and 
even of revelation, bave agreed, after long and la- 
borious reſearch, to call moral. | 
Thus, we are not only obliged in general terms, 
by the natural law, to do good, and avoid evil; to 
do as we would be done by; to cultivate. juſtice, 
and to worſhip the Deity; but, coming to particu- 
lars, we are to conſider as crimes againſt nature, 
Adultery, Theft, Fornication, Uſury, Falſehood, 
and every thing that 1s forbidden by the Decalogue : 
(f) We are bound to avoid intemperance ; to repair 


any 


autre confideration gue celle de ſa nature; et quand meme on le ſup- 
eroit dans Fignorance totale d'un Dieu.—Il weſt done point 
— u'elles que ſoient ſees idtes, ſur Vorigine des choſes, 
eut il meme le malheur d'etre ATHzz, qui ne doivent fe ſoumettro 
aux loix de la nature, &c.—(Vattel Prælim. S. 7. in the notes.) 
This is in the ſame ſpirit with Gzorivs (Prolegom. 11.) 
% Et hæc quidem quæ jam diximus, locum aliquem haberent, 
« etiamſi daremus, quod fine ſummo ſcelere dari nequit, Nullum 
* effe Deum, aut non curari ab eo negotia humana, &c. 
755 Vide SuAREz De leg. ac deo Legiſlat. L. 2. C. 7.5. 
am ea 2 naturali ratione cognoſcuntur, in triplici genere 
diſtingui 0 unt.—Quædam ſunt prima principia generali mo- 
rum, ut funt illa, Honeſtum eſt taciendum, pravum vitandum : 
Qucd tibi fieri non vis, alteri ne feceris; de his nullum eſt dubi- 
um, pertinere ad legem naturalem.— Alia ſunt principia, magis 
determinata et particularia-: tamen etiam per ſe nota ex terminis, 
ut Juſtitia eft ſervanda; Deus eft colendus ; temperate vivendum 
oft : et ſimilia, de quibus etiam nulla eſt dubitatio, et a fortiori 
atebit ex dicendis. In tertio ordine ponimus concluſipnes quæ 
per evidentem illationem ex principiis naturalibus inferentur, et 
non niſi per diſcurſum cognoſci poſſunt, inter quas, queedam fa» 
cilius et a pluribus cognoſcuntur, ut Adulterium, Furtum, et fi- 
milia, prava eſſe. Alia majori indigent diſcurſu, et non facile 
V | | emnibus 
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any miſchicf we may have cauſed to others; to be 
always ready to render any innocent ſervice that ano- 
ther may ſtand iu need of; to keep our words invio- 
lably; to avoid treachery; to honour our Parents ; 
and obey our Sovereign, * ſo long as he does no- 
« thing contrary to the invariable maxims of natural 
« right, or to the divine law as revealed to men. (g) 
All this, and much more, though they involve a 
number of points, many of which, as we ſhall pre- 
ſently ſhew, are neglected by ſome Nations upon 
principle; and others depend on things, which are 
abſolutely poſetrve; all this, it is contended, is en- 
joined by nature, with the force of law, “ becauſe 
it is written on the heart of man. 

On the other fide of the queſtion, there have been 
many theories put forth, ſome of them eccentric to 
a degree of abſurdity, others approaching nearer to 
a reaſonable ſhape, but all of them adverſe to this 
idea of moral obligation, confined to one particular 
ſyſtem, © drawn trom the mere nature of things. 

Without going into the detail of theſe ſyſtems, 
and premiſing in the ſtrongeſt terms our juſt horror, 
at thoſe of them which ſay, that there is no obligati- 
on at all; or that it is the nature of man to be wcro7s; 
or that at leaſt he has no law to follow but his own 
appetite ; premiſing this, I ſay, I ſhall endeavour to 
examine the force of the foregoing argument, as far 
as it has been ſuppoſed to be concluſive as to the 
point of our diſcuſſion; which, it muſt be remem- 
bered, is ſimply whether, © without the aid of a viſi- 
* ble divine interpoſition,“ mere nature alone, can 


omnibus notæ, ut fornicationem eſſe iti, malam; Uſuram 
elle injultam ; MZ 'z72cium nunquam poſſe honeſtari, et ſimilia. 
Again. Nam præcepta Decalogi ſunt de pure Nature, ut elt 
indubitatum apud omaes, et tamen non omnia continent principia 
per le nota, fed ubique indigent difcurſu, ut etiam eſt clarum. 
Id. Sec. 6. 
(2) Barbeyr. Pref. to Puffend. P. 13. 
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point out the obligation upon Art the world, 1nva- 
RIABLY to obſerve the sAMuR moral duties. 

Now 1t appears to me that the whole of the argu- 
ment on which the athrmative of this opiuion is 
founded, is liable to one great and invincible objeo- 
tion; namely, that it does not ſufficzently eſtabliſh the 
point, that the mere ſocial nature of man carries 
along with it uniformly, univerſally, and of ne- 
ceſſity, all that train of ſocza/ duties, purſued 
through all their ramifications, which compoſe the 
moral ſyſtem of particular clatſes of nations, and 
which have been attributed to a the world, with 
what juſtice, ought to have been more fully made 
out by facts. 

That man is a ſocial or gregarious animal, no one 
will deny. That he cannot be this, and at the 
ſame time ſeek as zhe end of his being, the deſtruction 
of thoſe with whom he aſſociates, is equally clear. 
But it does not follow, (at leaſt not without ſome 
farther enquiry,) that becauſe he is ſocial, he is 
bound to purſue one, definite, and certain ſet of actions, 
as the ſyſtems of natural morality would always 
have us ſuppoſe. 

It is of extreme conſequence to ſettle this in the 
beginning, becauſe the whole will depend upon it. 
If he really is thus bound; that is, if a// man- 
kind have always thought it writ down in their 
duty, to purſue the common Good in one, particular 
manner; then, every thing that has been ſaid con- 
cerning the neceſſity of ſupporting the order and 
fitneſs of things to produce a general ſocial hap- 
pineſs, will hold good, 

But if he is not thus bound; if it ſhould appear 
from racT that the opinions of men concerning 
the manner of arriving at good, are ſo various, 
that although we may ſay which is the right one 
for ourſelves, we cannot determine for others; 
then, what has been ſaid concerning the . 

1 0 


OBLIGATION OF NATURAL LAW. 35 


of right reaſon, pointing out that a thing is moral- 
ly right or morally wrong, from its agreement or 
diſagreement with a reaſonable ſocial nature, can 
be applied only to thoſe who concur in their 
ſentiments concerning good, and cannot be made 
binding à priori, upon thoſe who have ſentiments 
of an oppoſite nature. We wiſh it, however, to be 
underſtood that in reaſoning concerning moral agents, 
we do not mean to take into the account, any 
of thole who confeſſed!y give looſe to their paſſions 
at the expence of reaſon; but only thoſe who pur- 
ſue the courſe of life, and the habits and maxims 
preſcribed to them by their education, and their 
laws; of courſe, as far as we are able to colledt it, who 
purſue their reaſon and judgment. | 
Now, if it ſhould turn out that 47% ſuch as theſe, 
do not uniformly and invariably a& according to 
the ſame codes of duty; if many of them, finding 
themſelves independeat of all external motives of 
religion, or poſitive conventions, and able, from 
mere ſtrength, to ſhift for themſelves,) appear to 
be indifferent about the fitneſs of things in the 
ſenſe which is put upon 1'; or what is ſtill more 
conſequence, appear to have a fitneſs of things, as 
it were, peculiar to themſelves, in ſome caſes per- 
haps, the very oppofite of the other; if this ſhould 
be the caſe, I do not ſee how it can be ſaid that 
the nature of man obliges the whole world to act 
uniformly and immutably in one, particular and de- 
finite manner. | | 
This enquiry into facts; in other words into the 
hiſtory of Man, in order to come at his nature in 
theſe points, may appear unneceflary to thoſe who 
take their ideas of univerſal morality, ſolely from 
their own. And indeed I have ſometimes heard 
it aſſerted, that as the laws by which reaſon works 
are immutably the ſame ; whatever is made out by 
D 2 reaſon 
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reaſon to be the law of nature, muſt be fo 10 every 
61:2, without any enquiry at all. 

If we take the matter up a little higher, we ſhall 
however find that this is erroneous—For although 
when our nature is once aſcertained, reaſon may 
decide whether particular actions are er joined by 
the law of uatutre or not; yet it is not reaſon alone, 
but reaſon and fact together, which muſt determine 
what our nature is, or What it is not. 

Gf reaſou l have no other idea, than that it is the 
fiouly of the mind which teaches us 10 draw con— 
elutiois from certain premiſes. What the premiſes 
ae ihe es, untels they again are to te deduced 
by reaſon from others, it never will teach. 

Ihue, although the heart ard the feelings once 
tnorougtly known, reaſon may point out the folly, 
or, in the Jauguage of the argument, the d!ſpropor- 
Fn to nature, which is dilcoverable in the indul- 
gence of blind paſſion at the expence of ultimate 
prelervation ; aud may that way, as has been ably 
ſhewn, decide upon what is nature and what is 
uſurpalion: Although it may point out the 2lity of 
gratitude, affection, and general benevolence ; yet 
it cannot plant thoſe feelings in our boſoms. A man 
cannot force himſelf by reaſon, to be grateful, af- 
fecticnate, or benevolent, if he happens to have 
the misfortune to be born without thoſe feelings. 
Reaſon at leaſt is lo lar from implanting them, 
that the STorcs, who place all happineſs in wil. 
dom, winch is the pericctton of reaſon, ſeemed to 
have for their object the abſolute eradication of paſ- 
ton and aſſection. 

Reaſon, therefore, as was obſerved, although it 
will point out to us what ought to be our conduct. 
(or nature bemg fairly underfliood, will not of ilſeli 
tell us what that nature is; and our knowledge 
in this reſpect muſt be derived iolely from the 
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I 


ſenſes, from obſervation, experience, and matter 
of fact. 

When theſe have been conſulted, we come at 
what we muſt always polleſs ourſelves of, before 
reaſon can begin to work; namely, the Pri MISS, 
the combination of which produces the con \cluficns 
drawn by reaſon ; and if there ſhould happen to be a 
difference about theſe premiſes, the concluſions, even 
of reaſon, cannot be immutably the ſame. V. heu how- 
ever, they have been aſcertained ; then, and not ill 
then may reaſon ſtep in and pronounce upon the con- 
formity of any action to a general rule thus obtained. 

And this is the ſole meaning of our adding the epi- 
thet reaſonable to nature; and of coupling, as we 
conſtantly do, the terms laws of reaſon, and lows 
of nature, in the fame phraſe. 

This then being ſettled, we are ſent to the Hiory 
of the actions of man, to enquire what his nature 
is; and if we ſhould diſcover that the tende cy to 
purſue, one, definite ſet of actions, is not nuiverſal; or 
that the ideas of Goop are not ug itorm; that is, 
if there ſhould be ſtrong, marked, ald ample cx- 
ceptions to theſe points; the argument co: iu a 
particular ſyſtem of morality Br all man 114, 1 
joined by the Law of Nature, as far as it is Uri n 
from the un:werſality of us reception, niuſt be gi en 
U f 
That a law of zature, to be binding, muſt be 
ſhewn by the fat to be received by all maa— 
kind, may I think be made out, -thou'd any 
doubt be entertained upon it from the itvllowing 
conſiderations. 

Whoever has obſerved the various ſenſes 1n which 
the word nature is uſed ; whether applied to the 
whole univerſe, or only to the world called earth; 
to the properties of all created iuhitance, or. only 
to particular diſtinct ſpecies an it, as living or in- 
auimate, being; or ſubdivided again into parti— 


1 
* 3 0 l 1 8 «1 * 
— .  _ wv & 


38 OBLIGATION OF NATURAL LAW. 


cular parts of theſe, as vegetables, or ſtones ; brutiſh, 
or reaſonable animals; will nevertheleſs diſcover 
that it conſtantly means a whole, either abſolutely, 
or relatively; that is, if a Genus, the whole of that 
Genus ; if only a Species, the whole of that Species. 

Thus, the term Nature, when put by itſelf, means 
invariably the whole order of things; the + nay 
of the ancient philoſophers. (3) When we talk of 
the nature of matter, we mean all matter ; when 
we talk of the nature of animals, we mean all ani- 
mals; when of the nature of human kind, we mean 
all human kind ; and hence human nature is put for 
ALL men. 

Even if we talk of the nature of particular diviſi- 
ons of men ; fuch as the Africans, the Tartars, or 
the Italians ; we ſhould mean the nature of all the 
Africans, all the Tartars, all the Italians ; fo that if 
we were to ſay, that it was the nature of the Africans 
to be black; and many of them were to be white; 
or of the Tartars to have no towns but to love a 
wanderivg life; and many of them found eſtabliſhed 
in cities; we ſhould, I believe, be judged by all 
men, even the moſt circumſcribed in their 1intellec- 
tual powers, to have given a very erroneous account 
of their nature. | 

NarTuRE therefore, in this acceptation of it, is 
what the Logicians call the Es8ENCE of a thing; it 
is that, without which the thing deſcribed, would 
not be what it is deſcribed, of courſe, it muſt com- 
prehend, and ſpread itſelf through every part of the 
ching. Thus, (to purſue our illuſtration) if an Indi- 
an who had never been out of the torrid Zone, (and 


. . . Airs, vernal airs, 
Breathing the ſmell of field and grove, attune 
'The trembling leaves, while UNIVERSAL Pax, 
Knit with the Graces and the Hours in dance, 
Led on the eternal Spring.—Par, LR, IV. 265. 
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who therefore believed, that it was a law of nature 
for rivers to be perpetually in a fluid ſtate ;} were to 
viſit a higher latitude, and to ſee the rivers gradually 
congealing by froſt ; he would be obliged on his re- 
return home to tell his brother Indians, that they had 
been wrong 1a their ideas concerning the law of na- 
ture with reſpect to rivers. | 
Now to apply this (if the reader has not done it 
already) to the laws of nature as they concern hu- 
man kind; it will follow, that if theſe particular 
moral duties, ſuch as they have been detailed above, 
are not received as moral duties, all over, or nearly 
all over the world; no obligation can be made out 
from the heart, or the impulſes of the nature of man, 
by which, independent of external motives, (7) we 
are all of us bound to obſerve them ; and as the In- 
dian traveller was forced in viſiting higher latitudes, 
to give up the idea of the Jaw of nature concerning 
the invariability of the ſtate of rivers; ſo muſt a 
moral philoſopher who argues for the obligation im- 
poſed by his ſyſtem, from the univerſality of the 
feelings and diſvoſitions on which the duties he en- 
joys are founded; be forced to give up this obligati- 
on, ſhould the fact of the univerſality, be fairly 
ſhaken. | 
In this reſpe& therefore the rules of philoſophi- 
ſing with regard to morals, may be compared to the 
rules of philoſophiſing in phyſics ; by which it is laid 
down, that © the way of AnaLys1s, ought ever 
to precede the method of Comeosition ; which 
analyſis, conſiſts in making experiments and obſer- 
vations, and in drawing general concluſions from 
them by induction; and although the arguing from 
experiments and obſervations by induction, be no 
3emonſtration of general concluſions ; yet it is the 


(:) Namely, of Religion, or the Civil Power. 
beft 
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beſt way of arguing, which the nature of things ad- 
mits of ; and may be looked upon as ſo much the 
ſtronger, by how much the induction is more gene- 
ral. And if no exception occur from phcenomenon, 
the concluſion may be pronounced generally. But 
if at any time afterwards, any exceptions ſhall occur 
from experiments; it may then be pronounced 
with ſuch exceptions.” (4) 

Now I own, I do not ſee why this reaſoning of 
the greateſt of all experimental Philoſophers, ſhould 
not hold good with reſpect to morals. And ſhould 
it do fo, it will follow, that if upon an analyſis 
of their modes of thinking, to be found in the hiſ- 
tory of mankind, there are any particular ſets of 
actions which obtain univerſally and unformly 
amongſt them as duties; thoſe dutics may be fairly 
{aid to proceed from the NA Tun AL Law. But if 
thoſe ſets of actions are found to be rejected by vaſt 
numbers of men; and not only this, but that their 
oppoſites are ſubſtituted to hold their places equally 
as duties; why then, the concluſion is to be pro- 
nounced not generally, but with ſuch exceplions. 

Ve might not heſitate even to affirm, that as what 
have been ſometimes ſuppoſed to be the laws of na- 
ture as. relative to phyſies, have been abſolutely 
overturned by a long, uniform, and adverſe ſet of 
experiments; ſo, were the fact to happen that men 
were ſound univerſally to purſue a conduct the very 
oppoſite to that which iu general they think them- 
ſelves obliged to adopt, the ſuppoſed natural Jaw of 
mankind might alſo be ſaid to be overturned ; fo 
nuch does the diſe covery of what this natural law i is, 
0 depen d upon experiment, that is upon what actually a 
s the general conduct of men. Always however 
Yrovided, that ſuch an oppoſite condutt is adopt- 
ed in compliance with the deliberate judement oi thoſe 


1 * Ito 


(4) Vide Sir Tfaze 2 2\eytcns Method of Philoſophiſing. Op- 
ch, i | 


Ws 


OBLIGATION OF NATURAL LAW. 41 


who purſue it and is not a mere w20/a770% in practice, 
of what is received and lettied in theory. 

As therefore before the introduction of experi- 
inental Philoſophy, abundance of Hypotheſes were 
often ſtarting forth, which whatever ingenuity they 
might evince before the facts were enquired into, 
were inſtantly put down and confuted by adverſe ex- 
periments; lo it is very poſſible in morals, when 
men argue a priori, and aſſume things as fact, which 
may not be fo, or not lo in ſuſſicient univerſality, for 
the whole fabric which they build, whatever ma 
be its beauty or maguificence, to fall with its founda- 
tion. 

Hence then it is we imagine, that the whole of 
this intereſting ſubject reſolves itſelf at laſt into the 
HISTORY OF MAN; to that, and that only can we 
refer, it is the ſole point to which the forces of the 
two contending opinions can be ſatisfactorily direc- 
ted; it is the only vue, that can be fairly joined, ſo 
as to produce a laſting concluſion. For in vain do 
we purſue the matter through all the ſubtleties of 
intellect; in vain are the proſoundeſt metaphyſics 
made uſe of to prove any one thing concerning the 
nature of man, a priori. Of that nature I can ob- 
tain no knowledge, except through the ſame chan- 
nels by which I become acquainted with the natme 
of any other animal; nor can I tell what it is that 
nature demands of man to do, except by enquiriug 
what he has actually done. 

Now, if in making this enquiry, we were to find, 
that mankind were like a multitude that ſet forth to 
attain the ſummit of a difficult mountain; and man 
paths preſenting themſelves, that they all of them, 
or nearly all, took the ſame path ; we might then 
with tolerable juſtneſs be led to believe, that they 
were zmpelled to it by ſome deſtiny, or law. But 
if, on the contrary, no external influence ariſing 
to deter them from all but one, the fact actu- 


ally 
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ally proved to be that they often fell into different 
tracts; we ſhould have no inducement to believe 
that only one of the various paths was the right one. 

And no advice being given, no reward held out, no 

iſhment threatened; in ſhort being under na 
influence, other than the appearance which the paths 
might wear to bias their judgment ; we could not 
reaſonably imagine that it was a crime to enter into 
any one of them, more than another. 

When however a track was once choſen, and that 
upon a deliberate and firm belief that it was a right one, 
even though in the end it ſhould lead into mere la- 
byrinths and quagmires, the ſet of travellers that pur- 
ſued it would be bound to do ſo until they diſcover- 
ed their error; and thus, though there were as ma- 
ny different ſets of travellers as there were paths, 
each ſet would be under equal obligation, in their 
own minds, to continue their courſe. 

The hiſtory of the mind of man will probably 
upon examination appear to conform to this allegor1- 
cal account of it. Some great principles may no 
doubt be found 1n ſuch univerſal ſtability, that they 
may very fairly be ſaid to form the Law of Man's 
Nature; as the defire of happineſs ; the purſuit of 
good; and the rejection of evil; and ſubordinate to 
theſe, the wiſh to ſupport the intereſts of our country 
or families ; for without theſe, the nature of things in 
theſe points, would indeed be deſtroyed. But when we 
come to the particular detail of the manner in which 
we can beſt arrive at theſe great objects, we muſt give 
up the expectation and even the hope of univerſali- 
ty; for whether we take ſavage or civilized life, it 
will be found that the ſcience of morals, which 
every one would have to be ſo certain, has been, 
when drvefted of the viſible and protefing hand of the 
Almighty, capable of almoſt as much diverſity of 
opinion, as there has been diverſity of feeling and 
ſeutiment in different claſſes of men. | 

I mean 
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I mean not (as before obſerved) to draw any con- 
cluſions from the example of thoſe men who confeſs 
an indulgence of paſſion at the expence of reaſon ; 
but of thoſe only who think they ate acting rightly; 
of thoſe even who have been remarkable for the 
ſubtlety of their underſtanding z many of them emi- 
nent for gravity, and ſome of them for ſuperior vir- 
tue. 

Thus CarntaDxs, reaſoning upon the obligati- 
ons of morality, aſſerted that there was really no 


ſuch thing as a law of nature; no ſuch thing as Jus- 


TICE; but that every thing that appeared uleful, was 
thereby rendered lawful. GROrius could only 
ground the confutation of this, upon the diſpoſiti- 


on of man towards ſuch a ſtate of ſociety as is 


ſuppoſed by the argument we are canvaſſing; t, 
ſays he, qualiſcunque, ſed tranquillæ; (1) which tran- 
quil ſtate, whether it is unzverſally pitched upon to 
be the happy one, it 1s obvious can only be de- 
termined by an enquiry into the fact. 

The celebrated Hopss again, as is well known, 
queſtions this laſt opinion in the moſt direct manner, 
when he ſays the very nature of man leads hin: to 
war with his fellows. Ericukus made all happi- 
neſs to conſiſt in pleaſure, either mental or corpo- 
real; without any great ſecurity for the rights of 
others which might ſtand in the way of it. ARI“ 
STIPPUs Confined it to ſerſual pleaſure; and the 
STOICS baniſhed all pleaſure whatſoever, by endea- 
vouring to render the mind, what it certainly is not, 
an abſolute blank with reſpect to the affections; and 
if pain could not be ſubmitted to, their only reſource 
was in ſelf- murder. (m) The Cynics, from princi- 


(7) D. J. B. P. Prolœgom. 6. 

(m) xxo ſupported his own precepts upon this point in a 
manner ſome «hat extraordinary, when he hanged himſelf merely 
becauſe he broke his finger, 

Stanley's Lives, &c. 297. 
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ple, threw off all appearance of decency, and per. 
formed the moſt immodeſt and diſguſting offices of 
nature, in public, upon the ſole idea that it was na- 
ture that had enjoined them. The Scxyr1cs and 
followers of Arcss1Lavus doubted of every thing; 
refuſing to decide that any one thing was ſtrictly vir- 
tuous or vicious ; doing away by ſuch tenets, the 
whole advantage of Moral Philoſophy. (n) PLaTo, 
indeed contended for the dignity of human kind, 
and a refinement of friendſhip approaching to chime- 
rical ; but ARISTOTLE at leaſt confined it to the 
handful of men called Greeks ; when he laid it down 
that ſtrangers were meant by nature to be their 
Slaves, and accordingly, that it was allowable to 
make them ſo wherever they could find them. The 
Romans, all wile as they were in the natural law, 
ſeemed to have had this Dogma in view, in allowing 
by their Digeſt, the reduction to captivity of all 
thoſe between whom and themſelves there was no 
treaty. (0) 

They were equally faulty in maxims that regard- 
ed their private lives; of which their filthy and de- 
praving cuſtom of lendiog their wives to one ano- 
ther, (a habit which it ſhould ſeem is as revolting to 
nature as any, and expreſsly forbidden by the writers 
on natural law,) is a ſufficient proof. Nor did this 
exiſt when Rome was the receptacle of ſavage ban- 
ditti; but when ſhe was the abode of the Arts, of 
Stateſmen, and of Orators. () A neighbouring na- 
tion who boaſt themſelves ſtill more wife than the 
Romans, ſeemed to go as far as they did in this 
point, when they paſſed the licentious law by which 


(1) See Stanley's Hiſt. of Philoſoph. tit. Diog. & Arces. 

(9) Vide infr. Chap. VI. | 

(p) C279 lent his wiſe to Z75rten/2us (ſhe being then big with 
child) but a ſew years belore the Auguſtan Age. The latter, as 


is well known, was an orator of the firſt rank, and a very accom- 
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married perſons might be divorced, without aſſigning 
any reaſon, but the mere perſevering determination 
of either of the parties; a kind of marriage which, 
I confeſs, I cannot diſtinguiſh from that of a Lion 
and Lioneſs in the woods, who copulate together 
and depart as they pleale. 

The AcyPTIAN laws gave a ſanction to Inceſt. 
By the ATHENIAN, a man might marry his Siſter 
by the Father's ide ; and if a woman was an heireſs, 
ſhe was bound to marry her next of kin—If alſo her 
huſband was old and impotent, ſhe was permitted to 
cohabit with his neareſt relation! and this was a 
law of the far famed SoLoN. () In the fame ſpirit 
with this, the Incas of Peru could only marry their 
ſiſters, if they had any; if not, their neareſt relati- 
on. (r) A Tartar, upon the death of his father, 
married all his Wives, except his Mother; (6) and 
marriages with Sitters were permitted among them, 
and was ſometimes even a duty, although fornication 
was puniſhed with death. (7) 

If this kind of inceſtuous marriage however is 
not unnatural, (which has been held by ſome; (u) 


others, which have been expreſsly condemned as 


ſach, (w) have allo met the ſanction of very exten- 
five and even wile nations. ATTILA married his 
Daughter, in mere compliance with the Scy- 
THIAN cuſtoms ; and the Mac of the Perſians, fol- 
lowing the laws of ZoROASAER, not only allowed 
the marriages of Parents and Children, but enjoin- 
ed that the members of their own body could ouly 
be taken from the offspring of ſuch a commerce. 
And how 1s 1t that men have been known to treat 
their Children; not in a burſt of paſſion, diſproportli- 


(7) Potter's Antiq. r. 170. 
(r) Picart, Cerem. Relig. 3. 204. 
(s) Rubruquis Voy. ap Hackluyt, 1. 99. 
(7) Carpinis Trav. ap Hackluyt. 1. 55. 
(x) Grot. D. J. B. P. 3. J. 12. 1. (w) Id. 2. f. 12. a. 
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onate to a reaſonable cool ſelf love, but upon a delibe- 
rate principle of doing what they thought was good. 
The Lacxpemontans, in order to enſure a hardy 
race of men, deſtroyed all their infants that appear- 
ed infirm ; nor were parents allowed to rear them, 
even it inclined to do it. The new born children 
were carried before certain Judges called Triers, who 
if they appeared likely to thrive, gave orders for 
their preſervation ; if not, they were thrown into a 
deep Cave of Mount Taygetus. (x) The ſame prac- 
rice of expoſing children was nearly univerſal over 
Greece, the Thebans being praiſed by ZElian for be- 
ing the only people in the country, by whom the 


cuſtom was prohibited. (y) By the Laws al ſo of the 


Twelve Tables, the Romans were even commanded 
to deſtroy thoſe of their offspring who were eminent- 
iy deformed. Pater, inſignem ad deformitatem, 
e puerum cito necato.” (2) 

Nearer to our own times is the ſtill exiſting cuſtom 
of the CHINESE; nor is it an excuſe, but rather an ag- 
gravation to ſay, that zeceſſity legitimates the prac- 
tice; ſince the riches and the wiſdom of CHINA are 
the boaſt of the world, and the neceſſity complained 
of muſt be owing, not to the want of food, but the 
improper diſtribution of it. 

In the thirteenth century, BaxToLvus, the moſt 
famous Civilian of his time, and therefore the moſt 
likely to underſtand the law of nature, contended 
gravely that the Emperor of GERMANY was the Em- 

ror of the World; and DAN TE, another Civilian, 
aſſigned a reaſon for it, founded no doubt on the na- 
tural law, fince he ſuppoſed it to be ſo, becauſe it 
was for their good. Both antient and modern na- 
tions, and the wiſeſt men amongſt them, have con- 
curred in juſtifying the Slavery, not merely of per- 


(x) Potter Antiq. 2. 333- ) Elian. 2. 7. 
(2) Mem. des Inſcriptions. 12. 78. 
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ſons who may be ſuppoſed to have for ferted their li- 
berty; but of thoſe who have not even ſeen the 
light: For this they do when they aſſert, that as 
children muſt follow the lot of their mothers, the 
children of female Ss muſt be S/aves allo. 

Laſtly, the Legiſlators of twenty-five millions of 
men in FxanCcsx, affirmed, that it was Nature that 
had pointed out the true bounds of their Empire to 
be the SxA and the RHINE; and accordingly twen- 
ty-five millions of men wage bloody war, in part, to 
ſupport this moſt natural propoſition. All theſe ab- 
ſurdities, theſe horrors, and this injuſtice, are quot- 
ed, not as the femporary and avowed rebellion of the 
paſſions againſt reaſon; but as the dictates, to thoſe 
who held them, of reaſon herſelf. Nor were the 
the maxims, or rule of conduct of inſane, or wicked 
individuals; but moſt of them, as we ſee, are drawn 
from immenſe and important Empires; from the 
Schools of Sages, and the lives of Heroes. (a) 

Thus much for the idea of civilized men and na- 
tions upon this ſubject. Were we now to go into 
the detail of the practices of others, who have never 
been in the habit of cultivating their reaſon, to an 
great height; we ſhould contemplate that frightful 
picture of deformed humanity, which has induced ma- 


ny to believe that man is really meant by nature to 


be even a vicious being; than which nothing, as has 
been obſerved, is farther from our opinion. 

The examination however of the accounts of ſa- 
vage life is demanded by our ſubject, becauſe it has 
been ſometimes ſuppoſed one of the moſt certain me- 
thods by which we may diſcover what our nature 
really is. Men, it is contended, are ſo much the 


Slaves of habit and prejudice, that it is very difficult 


(a) Thoſe who would go deep into this hiſtory of opinions 
may read the latter part of Barbeyrac's Pref. and conſult Stan- 
ley's Hiſt. of Philoſ. and Bruck, Hiſt, Philoſoph. 
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for them to reaſon upon things with that freedom, 
and as it were, nakedneſs of mind, which truth de- 
mands for its certain deve/opement. And hence ma- 
ny philoſophers, 1a their reſearches upon this ſubject, 
have preferred the leflons drawn from the opinions 
and cuſtoms of men, who approach neareſt to the 
rude {tate of nature, to the more ſplendid, but leſs 
certain documents which are preſented by a cultivat- 
cd State of Society. Hence allo aroſe the Theory 
of the State of Nature itſelf, which many have ima- 
gined, in order the better to ſet before us the deduc- 
tions of their opinions. 

If however, as we have contended, it is Fa c 
which muſt determine all theſe points; we mult pay 
no regard to the mere 7heorzes of what man would do 
in this ſtate: but confine ourſelves to what he is 
known to have done, in thoſe circumſtances in which 
he has adnally been viewed. 

But ſhould we do this, the ſavage ſtate is the moſt 
unfortunate of all others which writers could lay 
hold of in order to ſupport their opinions concerning 
the natural obligation upon all men to purſue any par- 
ticular ſyſtem of morals ; ſince it is notorious. that. 
there is no rule ſo ſacred among mankind, (if by 
mankind we, mean civilized people,) no duty ſo ve- 
nerable, no conduct ſo beautiful, as not to be reject- 
ed almoſt invariably by Savage Nations, and their 
very oppoſite ſubſtituted in their places. 

It was held by SuaRtz, (6) that all the crimes of 


the Decalogue, are crimes againſt the law of nature. 


There is hardly one of them, that is not practiſed, 
and that almoſt invariably, by thoſe who approach 
neareſt to what 1s called a ſtate of nature. They have 
a varicty of Gods, and ſet up graven images; of the 
holineſs of the ſeventh day, they can have no idea; 
if they honour their fathers and mothers,” they do it 


(5) Ut Sup. p. 32 


at 
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atleaſt in a way which fills civilized people with hor- 
ror: fince they knock them on the head, or feed up- 
on their bodies and entrails, (than which it would ap- 
pear nothing can be more revolting to nature.) (c) 
Their murders, their thefts, their adulteries, (attend- 
ed ſometimes with circumſtances of horror,) (4) and 


(e) The Tartars, ſays Hackluyt, have a ſtrange, or rather 
milerable kind of cuſtom, for when ame man's father deceaſ- 
eth, he aſfembleth all his kindred, and they eat him.” (Voy- 
ages 1. 39.) The people of Tibet uſed to eat the carcaſes of their 
parents, not from want, but that for pity's ſake, chey might 
make no other ſepulchre for them than their on bowels; (Id. r. 
116.) and even ſo late as 1253, they continued to make drinkin 
cups of their ſkulls. (Ib.) The Atricans are faid to have fe: 
conſtantly on the dead bodies of their friends; (Dapper ap. Pi- 
cart, 4. 475.) and the Floridans, the Mexicans, and the Caribs 
ground the bones of their relations to powder, and drank them. 
(Id. 3. 133. 141. 166.) The Iflaiders of Sxatzra, when their 
friends are dying, do not wait their laſt moments, but bury them 
alive. (Id. 4. 503) To this head may alfo be referred the nored 
cuſtom of the Indian widows, of burning themſelves with their 
huibands' bodies, and of many people on the ſame continent, 
among whom, when a huſband or wife dies, it is a point of ho- 
nour for the ſurvivor to be buried with the corpſe. The inha- 
bitants of Java were not content to deſtroy their old men, or 
ſuch as could not work, but carried them regularly to a public 
market, and fold them to the Anthropophagi. (Id. 4. 136. 

(d) Among the Banians, an extenſive tea that ſpread them- 
ſelves through all the provinces of India, (Broughton's Hilt. of 
Relig. Voc. Ban.) the Huſband poſſeſſed his Wife only the firſt 
night, and afterwards all his Brothers alternately to the ſeventh, 
it there were ſo many, during the ſeven nights after; and the 
huſband could not claim his wife excluſively from his brothers, 
but the and her iſſue were common to them all. (Picart. Cerem. 
Rel. 4. 149.) The Moguls kept their Women in common, both 
Mothers and Daughters upon principle. (id. 4. 364.) And the 
like cuſtom is recorded by Czlar to have had place among our 
anceſtors in Britain. ** Uxores habent dent duodenique inter ſe 
* communes, & maxime fratres cum ſororibus, et parentes cum 
„e liberis;” &c. (De Bell. Gall. I. 5.) So alſo the Otahietans, 
among whom, in addition to the almoſt univerſal licentiouſneſs of 
the women, there exiſted a horrid Society or Club, in which all 
the women were not only common to all the men, but the child- 
ren were deſtroyed as ſoon as born. (Cook's Voyages.) 
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their covetouſueſs of other mens goods, are too uni- 
verſally known to need much amplification. 

It is hel! that the law of nature obliges men to 
reſpect each others property. The time was, and 1s, 
when amongſt vaſt rations of men, to plunder, not 
ſrom ove another, but from all the reſt of the World, 
was conhdered as the higheſt duty, and ſucceſs that 
way, the higheſt praiſe. (e) 

It is held, that parents are to protect and cheriſh 
their children. Numerous are the inſtances, where 
childieu ae expoſed, or lold to flavery, or wanton- 
ly put to death, and even eaten by their parents, 


without that ncceity, which alone can bear the ſem- 
blauce of a reaſon for it. ( 


It 


() Many nations are known to ſubſiſt by the pillage of Tra- 
veliers who pals through them to other countries, as No Arabs, 
and many of the Tartars; 'The Malays are nearly all pirates; 
and ſo formerly (nor vere they aſhamed of it) were ſeveral na- 
tions of antiquity ; 'Thucydides obſerving that among the ancient 
Greeks to be aſked whether a people were pirates, was not to re- 
proach them. '1he Solitary Indian who was met by Captain 
Cook in Duſky Bay in New Zealand, being preſented with hatch- 
ets, and aſked hat he would do with them, ſaid he would go and 
kill men. (Foſter's Voyage.) The king of Benin, in Africa, upon 
aſcending the throne, maſſacres numbers of his ſubjects in honour 
of his acceſſion. (Picart. 4. 450.) The Guages, a people of the 
ſame country, when they go to war, elect and conſecrate a Gene- 
ral, who at a ſacrifice is preſented with a hatchet, with which, as 
a proof of the proweſs to be expected from him, he is to cut 
down a youth that is brought to him at a blow. (Id. 4. 472.) 
The Scandinavians waged univerſal war: but we ſhall have oc- 
caſion to obſerve theſe points more particularly in the hiſtory of 
the Law of Nations. 

() Among the Mexicans, if a Mother died while ſuckling, 
and in Madagaſcar if in child-bed, the child was put to . 
in order to prevent its being an orphan. (Picart. 3. 176. 4. 5 10.) 
In Bengal, formerly, if a new born child refuſed the breaſt, it 
was expoſed a v hole day upon a tree in the woods, to the mercy 
of the Crows and Inſects, and taken down in the Evening. If it 
ſtill retuſed, it was expoſed a ſecond day, and if it refuſe a third 
time, it was thrown into the Ganges. (Tavernier's Trav. J. 3.) 


The Keraſbiles deſtroyed their daughters, thinking many of them 
| | a nuiſance ; 
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It is ſaid, that Us ux is forbidden by this law. 
Yet nearly the whole World, cencur in the practice 
of demanding intereſt for money, and the virtuous 
BRurus himſelf, ſo celebrated for giving every man 
his own, Was one of the moſt noted Uſurers of his 
time. | 

It is held, that nations ſhould do as little harm as 
poſſible to one another in war, conſiſtent with their 
mutual intereſts. Yet who ſhall reconcile this with 
the horrid cuſtom ſo prevalent among Savages, of 
eating priſoners out of revenge; nay of refining their 
taſte on this point, and taking pains in the prepara- 
tion, in order to render the repaſt more exquiſite? 


(2) 


a nuiſance; and when the mothers were in labour, they were 
carried down to a grave de, where if the child was a female, ſhe 
was inſtantly buried alive. (Picart. 6. 11. confirmed by Po- 
cocke.) The inhabitants of Caucaſus, made a tra ie oi their 
children, and take many wives for the exprets pur,,vle of pro- 
ducing for the market, in the ſame manner as ij they were cattle. 
(Chardin's Trav. ap Harris. 1. 865.) The Amazons are laid to 
have mutilated their male infants as ſoon as born, in order to pres 
vent their being ſormidable to them. Ard tv this head may be 
fairly referred the thocking cuſtom ſo familiar with our own days, 
of emaſculating children tor the purpoſes of Jealouſy in the ZZ, 
and of amuſement in Traly; which latter is ſtill more unnatural, 
fince the preſervation of a wite's chaſtity is of more comequeace, 
than the gratification of a mere paſſion for muſic. 

(g) The ancient Cannibals of Ireland are ſaid to have corfi- 
dered the poſteriors of boys, and the breafts of wonnen as the 
daintieſt diſh. (Speed. 16.) The Brazilians would not eat their 
priſoners till they were tat, and of a certain age; and if any one, 
deſtined to the ſlaughter houſe, was lean, he was carefully fattcn- 
ed. During the interval, (probably with a view to bring him 
ſooner into good plight) he was allowed every fort of amutement, 
and even a woman for his companion; who ſo far put on the ap- 
8 of a wife, that when he was actually butchered, ſhe 

owled and wept as if ſhe had loſt her beſt friend; but when he 
was cut up, ſhe pariook of the feaſt with her countrymen. (Pi- 
cart. 3. 183.) The Antis, a people of South America, cut their 
priſoners piecemeal wh:!- alive ; and the women, ſmearing their 
nipples with the blood, gave them their children to ſuck. (Id. 


3. 199.) 
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It is aſſerted, that the law of nature obliges us to 
obey our Sovereign, ſo long as he does nothing con- 
trary to natural right. What that natural right exact- 
ly is, has puzzled, or at leaſt divided, all the ſages 
who have inveſtigated it Thus, when the Fxtx cn 
wiſhed to overthrow their old conltitution, the 
foundation for their power to do ſo, was ſought for 
iu an accouut which they drew up, of the rights of 
man. When they overthrew their new conſtitution, 
they found they had been wrong 1n this account ; and 
they therefore employed another ſet of Sages, to 
draw up a lecond ; not to mention the ſpreading and 
moſt pernicious opinion, that becauſe the people are, 
(what no one can coutradict,) the fountain of all 
power, the people may therefore deſtroy the govern- 
ment which they themſelves erect, as often as they 
pleaſe, and merely becauſe they pleaſe. 

It is aſſerted by one ſet of writers, that we are 
bound in „IL caſes whatſoever, to ſpeak the truth. 
By another, it is however permitted to deceive, 
when a man aſks for information for a bad purpoſe ; 
as in the caſe of a mad or paſſionate man, who aſks 
you where his enemy is, in order to deſtroy him. 

And thus, concerning all, or almoſt all theſe du- 
ties, which it is ſuppoſed are enjoined with ſo much 
certainty and plainneſs by the law of nature, there 
is a wide difference in the opinions, and a ftill great- 
er difference in the deliberate practices of mankind; 
from the uniformity of which practices alone, they 
can be ſaid to be univerſally binding. 

W hat then are we now to think of thoſe momen- 
tous propoſitions of the profound BuTLizx andothers, 
which could they be made out with univerſality and 
!ruth, would moſt undoubtedly decide the whole 


_ queſtion ? I mean that the perception or principle of 


CoNnSCIENCE, is ſufficient to point out to a man, 
the moral good or evil which attends every part of 
his conduct; that obligations to the practice of vir- 

tue, 
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tue, drawn from a review of our nature, are really 
no more * than appeals to every man's heart, or na- 
tural conſcience, in the ſame manner as the external 
ſenſes are appealed to for the proof of things cognt- 
zable by them ;” And that if any plain houeſt man, 
before he engages in any action, were to aſk himſelf 
whether what he is about to do, is right or wroug, 
he would be able to anſwer the queſtion agreeable 
to virtue and truth in almoſt any eircumſtance.” 

That there is ſuch a perception as Co NseIENcE, 
and ſuch a feeling as SHams, cannot be denied; but 
may we not from what has juſt been related, affirm 
with ſome degree of reaſon, that they are malle, 
and vary with the varying ideas of man concerning 
what is duty; that they are made to depend upon the 
prejudices of his education, or at leaſt caunot be dif- 
tinguiſhed from them, and therefore that they are the 
mere compunction which he feels for having done 
ſomething which ſhocks thoſe prejudices ? of courſe, 
that they cannot go the length of forcing a 11 man- 
kind to the obſervance of one particular. ſet of morals, 
which, it cannot be too often remembered, is the 
ſole queſtion ? () 

In this point of view therefore, the queſtion con- 
cerning Conſcience and Shame, (as they are ſuppoſed 
to enjoin a particular ſcheme of duty,) refolves ifelf 
into, and indeed becomes, that other celebrated 
queſtion of the Moral Senſe, or the Innate kuow- 
iedge of right and wrong; concerning the exiſtence 


(2) They who contenting themſelves with ſuperficial and 
tranſient views, deduce the difference between good and evi] from 
the common ſenſe of mankind, and certain priuciples that are i 
wth us, put the matter upon a very infirm foot. For it is me 
to be ſuſpected that there are no ſuch 72227 maxims as they jc 
tend, but that the impreſſions of education are miſtaken tor th. 
and beſide that the ſentiments of mankind are 7 ſo uniform +1 
conſtant, as that we may ſaſely truſt ſuch an important 4d {toc 


tion upon them, —Wollaſton, Relig. of Nat. p. 23, 6th Edit. 
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of which, it is known that men of the firſt Abilities 
and Judgment have doubted. 

Into this celebrated enquiry, it is not my intention 
to enter, ſince it would be but a vain expence of 
time when ſo many perſons of learning competent to 
ſettle it, (if it could be ſettled,) have failed in draw- 
ing any abſolute concluſion upon it. 

It will perhaps however be at leaſt ſafe to conclude 
with an author of deſerved reputation for knowledge 
in the ſcience of morals,.— “ Either that there exiſt 
* no ſuch inſtincts as compoſe what is called the Mo- 
& ral Senſe, or that they are not now to be diſtin- 
c guiſhed from prejudices and habi's; on which ac- 
* count, they cannot be depended upon in moral 
cc reaſoning.” (i) Should this concluſion be neareſt 
the truth, the upholders of the natural law, © as far 
as it concerns one certain ſet of actions for the whole 
world,” muſt loſe the ſupport which they wiſh to de- 
rive from this principle; which indeed, could it be 
ſatisfactorily made out, would preclude the neceſſity 
of every ſort of enquiry upon the ſubject 

Upon the whole then, if we conſider mankind as 
totally independent of the controul of civil inftitu- 
tions, aud deſtitute of thoſe ineſtimable advantages 
concerning the intentions and providence of the 
Dz1tTY, which his goodneſs has revealed to us; It 
would appear that the law of nature, as far as the 
particular ramifications of morality are concerned, 
is like the moral ſenſe itſelf. That is, either it does 
not exiſt at all, or it is ſo confounded with our pre- 
judices, and habits, and peculiar ideas of happineſs; 
and fo variouſly made vp, according to the various 
caſts of thought, and the varying perceptions of man, 
that with reſpect to the obligation in the Univer/e to 
purſue the particular duties which it is ſaid to enjoin, 


(0) Paley's Mor. Phil. B. 1. ch. 5. 


2 | nothing 
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nothing certain can be ſatisfaforily laid down con- 
cerning it. | 

It is in vain that we are referred to Reaſon, as ca- 
pable, from its immutability, of giving us one cer- 
tain and never failing rule, by which we may arrive 
at the binding principle. We have already obſerv- 
ed, that although the laws by which reaſon works 
are immutable, yet unleſs the premiſes are ſettled. wo- 
thing can be made out by them; and if the torego- 
ing account of the actions of man when leit to im- 
ſelf, is thought ſuſhcient to prove him a being wi ſe 
nature cannot be diſcovered, with any great degree 
of certainty, to impel him invariably to the obferv- 
ance of one certain Syſtem ; it will follow that the 
laws of reaſon themſelves will not enable us to make 
out the point, any more than CoNxs ci NC, or the 
mere conſultation of our hearts and feclings; the 
great proof of which 1s to be diſcovered, in that 
multiplicity of diſcordant theories, (all of them 
equally attempted to be made out by reaſon) which 
has already been laid before the reader. (+) 

And this may allo ſerve as an anſwer to very many 
triumphant afſertions that have been made concen- 
ing the power of reaſon ; which can only be alcrihed 
to the miſtake of thoſe who make them, in not ſee- 
ing that even for ReasoN to diſcover any truth, ii is 
neceſſary that the truth of the premiſes ſhould Le al- 
ready allowed. 

Hence therefore, when BuRLTEMAGUIT afirms as 
he does, (/) that many reaſonings aud cuſtoms which 


(+) Puffend. 2. 3. 20. has. the following paſſage, La Raiſon 
n'elt pas 4 proprement parler, la Loi Naturelle, mais Teulen.ent 
im moien de Ja connoitre, ſi nous le mettons en uſage, comme 311 
faut. Now who is to an{wer for what is comme uw /jaut? Mon- 
taigne goes into the other extreme, (Kſlais. J. 2. ch. 12.) Aud 
Wollaſton confeſſes that in this talk concert ing right renn, room 
is left for many diſputes and pte right reaſons, aud, nothing 
can be ſettled while every one pretends that /zs reaſoy is right, — 
Kelig. of Nat. p. 23. 

(!) Burlemaq. Du. D. Nat. 2. 6. 8. 


appear 
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appear adverſe to his own ſyſtem, are mere devia- 
tions from the right rule; he does not conſider that 
thoſe very reaſonmgs and cuſtoms muſt be conſulted, 
in order to aſcertain what the right rule is. 
BARBEYRA falls into the ſame miſtake, though 
he aſſumes a more regular appearance of argument, 
when he ſays that particular tribes of men may be 
compared to the ſervants of a maſter going a journey, 
vrho leaves certain orders with thoſe ſervants, eaſy 
to be underſtood and to be executed, but which they 
do not obey. In which caſe, ſays he, they may at- 


terwards fall into great diſorders from the want of 


conſulting them, and although they may have every 
good wiſh to do what is right, ſtill they are not lets 
liable to be blamed, nor leſs worthy of puniſhment 
upon his return. ( In this illuſtration the point in 
queſtion is aſſumed, Since the difficulty is to diſco- 
ver what the orders of our maſter may mean, even 
after having conſulted them; and the very circum- 
ſtance of our confuſion proves that they may be mi- 
underſtood. It is equally aſſumed by him in another 
place, where he ſays that men of underſtanding have 
abuſed their leiſure and talents, in broaching doubtful 


points. (2) 


Hitherto we have viewed the nature of man apart 
from all conſiderations of religion whatſoever ; not 
merely from thoſe reve/a7irns which God in his boun- 
ty has beſtowed upon the world; but thoſe general 
ſentunents of a deity, which compoſe what 1s com- 
monly called aural religion. 

And we had good reafon to do this; ſince two of 
the weightieſt writers upon our ſubject have ſuppoſed, 
that all the duties, the obligation of which we are 
ex:mining, are commanded by the law of nature, 
and are therefore binding upon ALL men, even 


() Barteyr. Pref. to Puffend. p. 14. 
C-) Barbeyr, Piel. to Puſſend. p. 27. 


though 
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though they ſhould be impious enough to deny the 
very exiſtence of a deity.” (o) | 

Graver conſiderations however preſent themſelves 
now for diſcuſſion. The difficulty, not to ſay impoſ- 
fibility, of denving any particular ſyſtem of morals, 
(obligatory upon a LL) from natural feelings alone, or 


the dictates of reaſon occupied merely in analyſing 


thoſe feelings; has induced the greater number of 
writers to wave the point of a ff want of religion, 
and to admit that the idea of a Deity muſt enter into 
the compoſition of the law of nature, in order to 
render it binding. Thus it is confeſſed, that howe- 
ver clear the dictates of reaſon may appear, there is 
no obligation upon man to comply with them, with- 
out having recourle to ſomething higher. () 

An important and very reaſonable theory is there- 
fore ſet out, (the effect ſometimes of moſt profound 
deductions,) by which it is held, that the obligation 
in queſtion ariſes from Gop himſelf; who in quality 
of Creator and Conductor of human nature, preſcribes 
to man with authority, the obſervance of the law. 
() Being the author, it is ſaid, of nature and rea- 
fon, whatever is commanded or forbidden by him; 
not that he is ſuppoſed ab initio to have revealed 
himſelf ſenſibly to the world, or to have pronounced 


(%) Vide ut ſup. Vattel Prelim. Sec. 7. & Grotius, D. J. B. P. 
Prolegom. 1 1. | 

(%) Cependant pour donner force de loi aux maximes de la 
raiſon que nous avons etablies, il faut, comme je Lai dit, ſuppo- 
fer ici un principe plus rele ve. En effet, quoique leur utilité ſoit 
de la dernire Evidence, cette conſideration ſeul, ne ſervit pas af. 
ſez forte pour convaincre l' homme qu'il eſt dans une neceſſi é in- 
diſpenſable de les partiquer, toutes les fois qu“ voudroit renoncer 
aux avantages qui reviennent de leur obſervation, ou qu'il croj- 
Toit avoir en main, des moiens plus propres à avancer ſes intE1ets, 
(Vide Barbeyrac's Puffend J. 2. N Sec. 20.) Again, Sans la 
Divinité, on ne voit rien qui impoſe un necethite indiſpenſable 
d'agir, ou de ne pas agir d'une certaine maniere. Pref, 23. 

() II faut donc neceſſairement poſer pour principe, que Jo 
gation de la loi naturelle vient de Hias m&me, &c. Id. Ib. 
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certain things to be good and others to be bad, and 
to have commanded the one and forbidden the other, 
in the declared quality of LRGIsLATOR; but merely, 
and by inference, as the author and governor of na- 
ture. (r) All this is made manifeſt, they affirm, by 
reaſon alone; and not only this, but the end he pro- 
poſed to himſelf in the creation of the world is de- 
monſtrated, through the ſame medium, to be his own 
GLroky, as well as the happineſs of men; which 
glory they go on to ſay, conſiſts in manifeſting his 

rfections, his power, his goodneſs, his wiſdom 
and his juſtice. () Thus there is no occaſion for a 
particular REVELaTION to enforce the law; ſince it 
is indifferent whether God clothes himſelf in a hu- 
man form, and pronounces 1t with his own mouth ; 
or makes uſe of the intervention of ſome inſpired 

rſon; © or merely contents himſelf with diſcover- 
ing his will in the — precepts of right reaſon.“ 


(r) Grotius (D. J. B. P. 1. 1. 10. 1.) makes Natural law 
to flow from Cod as the Hucter Naturæ; and this ſentiment was 
broached long before him by SVvazrz in the following paſſages: 
Ergo fine dubio, Deus Z#fe&or, et quaſi Doctor legis naturalis. 
Non tamen inde ſequitur, ut fit Legiſlator. quia Lex Naturæ, 
non indicat Deum ut pizcipientem; ſed indicat quid in ſe bonum 
et malum, ſicut viſio talis objecti, indicat illud eſſe album aut ni- 
grum. Et ut efſectus Dei, indicat Deum ut Auftorem, non ta- 


men ut Legiſlatorem; ergo conſendum erit de lege naturali.—De 


Leg. ac Deo Legiflat. I. 2. c. 6. Sec. 2. 
Again. Legem naturalem omnino poſitam eſſe in divino impe- 
rio, vel prohibitione, procedente a voluntate dei, ut Autore et 


Gubernatore, &c. Id. Sec. 4. 

See alſo the whole of Cap. 6. 1. 2. of Suarez, where he con- 
fiders the queſtion An lex naturalis, fit vere lex divina præcep- 
tiva? | 

(s) La fin que Dieu $'eſt propoſée par rapport à ſes Creatures, 
et en particulier par rapport à homme, ne peut etre, d'un cotE 
que ſa Gloire, et de l'autre, que la perfection et le bonheur de ſes 
creatures, autant que leur Nature ou leur Conſtitution les en 
rend capables. Ces deux vues fi dignes du Crexteur, ſe combinent, 
et ſe r&uniſſent parfaitment. Car la Gloirede Dieu conſiſte à ma- 
nifeſter ſes perfeckions, Sa Puiſſance, Sa Bonts, Sa Sagelſe et Sa 
Juſtice.— Burlem. Du D. Nat. 2. 2. 3. 

Nay 
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%) Nay farther, although all the world ſhould not 
be able to make out theſe precepts, ſtill, it is held, 
that all the world are not the leſs bound to obſerve 
them. (u) f 

To this reaſoning however, (if it is meant to go 
the length of obliging a/! mankind to the obſerv- 
ance of one particular ſet of moral actions,) the 
ſame arguments are applicable, as were applied to 
the theory of an uniformity of perceptions and 
feelings. For if the ſadt actually is, that mankind 
do not agree in all theſe particular deduGions reſ- 
petting natural religion, it cannot be expected that 
the obligation derived from that religion to obey 
one particular moral ſyſtem, is to be wnver ſa) — 
And I am free to own, that what is aſſerted, is 
above my comprehenſion, that although theſe de- 
ductions are not to be made out by every one, ſtill, 
that every one 1s bound to act as if they were. For it 
is thus ſuppoſed in the ſame breath, that religion is 
only to be made out by reaſon ; and yet that if it is 
not ſo made out, it ſhall ſtill exiſt iu all its authority, 

That there is ſuch a thing as religion, diſtinct 
from RxVELATION, few indeed can veutufe to dil. 
believe. That 4%, or _— all perſons have 
thought ate of it, is too plainly againſt experience 
to need much proot —Yet it ſhould be demonſtrated 
that all, or neaily all, have had the ame ideas of it, 
before any uſe can be made of it to ſhew that the 
obligation upon l to obſerve one particular and 
certain ſet of duties, can be derived from. it. 


75) Puffend. I. 2. C. 3. Sec. 20. 
(2) Mais que qu'une Loi pour avoir force dobliger, doive 
neceſſairement ct notifice 4 ceux qui CEpendent du Lepiſlateur 
& que tout le monde de ſoit pas capable de dEcouvrir le veritable 
fondement des l0ix raturelics, et la liaiſon neceſſaire tu'elles ont 
avec la nature humai:e, i de les deduire methodiquement des 
' principes de ia raiſon : Elles ne laifſent pas prur cela d obliger tous 
les hommes; &c. Puilend. Ib. 


Now 
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Now it is of no conſequence to be able to demon- 
ftrate 70 ourſelves, the abſurdities of all religious 
notions oppoſite to our own. That demonſtration 
will have the effet of producing obligation upon 
1s; but can never impoſe an obligation upon others 
who do not, or can not ſee the force of it; and | 
ſhould others, ſetting out from different premiſes, 
arrive at different or oppoſite concluſions ; there 
will be an equal obligation upon 7hem, to the per- 
formance of things directly oppoſite to what we 
conceive it a duty to practice o ies. In vain 
therefore is it ſaid, or demonſtrated ever ſo plainly, 
to their own ſatisfactions by particular men, that 
there can be but one notion of a Deity, if ſuch a 
propoſition of their being ſevera/ notions of it, to the 
whole of mankind; ſince (according to our old ob- 
fervation) it is fad alone which muſt determine that 
point. Speaking accurately, we may fairly ſay that 
among CHRISTIANS, or perſons who ſee elemen- 
tary things in the ſame point of view, there muſt be 
a conformity ; but whether that conformity muſt be 
uniberſal, among all mankind, whether Chriſtians or 
not, we can only determine by analyſis, (1f I may 
fo fay,) that is, ſimply by examining the fact, whe— 
ther Men univerſally ſce elementary things in the 
fame point of view. (w) 

Thoſe who have made this examination, are not to 
be told the immenſe diverſity of ſentiment to be 
found upon this moſt intereſting ſubject : and whe- 
ther we take the uniform difference between ſavage 
and civilized life; or the difference between the 
notions of civilized men themſelves; we ſhall find 
there 1s nothing fo diſtant from conformity, as the 
opinions which we ſhall there be able to diſcover. 


a —_—_— wed &a< 


Cw) It is the fame argument with that which holds the neceſ- 
fity for an uniformity of premiſes, in order for Reaſon to work 
in Ont and the ſame manner, | 


The 


OBLIGATION OF NATURAL LAW. Et 


The naked and ſolitary Indian, who bad beheld 
and reverenced the courſe of the Sun and Moon ; 
had trembled at the lightning, and liſtened fearfully 
to the ſtorm ; though he might be convinced there 
was ſome Power in the univerſe far ſuperior to his 
own, could hardly arrive at thoſe concluſions con- 
cerning the intentions, the bounry and the zuſtice of 
providence, which are ſuppoſed by the argument 
to flow from nature alone ; for leſs would he, or 
does he imagine, that he is bound to obſerve thoſe 
actions which c:w1/:2ed4 men call moral, by the abſo- 
lute commands of a Deity, of whom he is known 
to have had ſuch groteſque, and often ſuch horrid 
ideas. | 

Now according to the whole tenor of the forego- 
ing arguments, we fay it is fair to ſuppoſe that ux- 
CIVILIZED, as well as CIVILIZED nations believe 
the religious notions which inſpire them, to be the 
dictates of their nature; and although CIVIIIZED 
reaſon ſhould demonſtrate, ever ſo much to its own 
fatisfaction, that uNcIvILIEZED minds are wrong in 
their ideas; yet unleſs the latter agree that th 
are wrong, nothing ſatisfactory can be determined. 

The atrocities and diſguſting practices that every 
where take place under the notion of religion, among 
nations that are held to be uNcivILIIZz ID, are too 
notorious to need much deſcant. 

It is ſufficient to obſerve, that if religion diſtinct 


from Revelation, is ſuppoſed to enforce the duties of 


brotherly love ; of univerſal philanthrophy ; the 
preſervation of our lives; and the general peace, 
and good order of mankind ; it is well known that 
the religion of men in certain ſituations, has almoſt 
uniformly produced the very reverſe of all theſe. 


The neceſlity of dying violent deaths in battle ; (x) 


(x) The religious duty of all the Scandinavian Anceſtors, 
w hoſe paradiſe could only be obtained by ſuch means. Vide 
infr. chap. vii. 
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or upon the tombs of relatives or maſters ; ()) the 
immolation of captives and ſtrangers to Gods known, 
and unknown; the flaughter of fellow-creatures to 
the means of friends ; the offering of our very chil 
dren, and that in a manner the moſt horrid and bar. 
barous (z); the moſt ſhameleſs violations of decen- 


cy, 


( The cuſtom of the Indian Widows already taken notice 
ot: Of the Inhabitants of Agag, in Africa, the wives of whole 
king are all forced to poiſon themſelves upon his death. (Picart, 
Cerem. Relig. 4. 495.) of the Floridans who buried Slaves with 
their Maſters. Id. 3. 133. and of great variety of others, particu. 
larly the African Nations, as is well known. 

(z) The Macaraguans, the Mexicans, the Peruvians and For- 
moſans, ſacrificed all their priſoners of war. (Picart. 3. 147. 
168. 4. 173.) At Campeachy the Spaniards, when they viſited it, 

found Idols of horrid thapes, and near them ſeveral dead bodies 
newly ſacrificed. (Conq. of Mex.) The antient Marcellois uſed 
even to pamper their victims for a whole year, in order to fatten 
them before they ſacrificed them. (Pic. 3. 148.) The Inhabitants 
of Tazchuth had a Goddeſs whom they called nps who had 
nine heads, and to whoſe honour, on certain days of the year, a 
ſt out young man uſed to ſally forth into the ſtreets and kill every 
one he met, and their bleeding bodies were immediately borne an 
offering to this terrible deity. Ariſtomenes, the Meſſenian, 
Tacrificed three hundred Spartans together, with their king Theo- 
pompus, to Jupiter of 1 ＋ he bloody ſacrifice made by 
Achilles to the manes of Patroclus, muſt be well remembered: 
Even the wiſe Themiſtocles offered ſacrifice of Perſian Captives 
to obtain ſucceſs againſt that nation. The Carthaginians it is 
well known uſed to offer their Children to Saturn, by placing 
them on the hands of the Idol, which by being inclined down- 
wards let them roll into a burning furnace LEE Bacchus 
had an altar in Arcadia, upon which young Damſels were beaten 
to death. The Mexicans adored an Idol made of all the ſeeds of 
the earth, kneaded with the blood of young children, whoſe 
hearts were torn out of their bodies and offered as an acceptable 
giſt to the Idol thus made. (Pic. 3. 147.) They had alſo a God- 
ceſs called Toz?, whoſe abſurd hiſtory is, that ſhe was deifyed by 
their great God Y:tzl;putzli, who made them firſt demand her ot 
her father as Queen; ſhe was then put to death, and flayed, and 
a young man covered with her ſkin, and thus being tranſlated 
from Earth to Heaven, demanded the cruelleſt ſacrifices ; namely, 


human Creatures. (Conq. of Mex.) When the corn began to 
ä ſpring 
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cy; (a) are the charaGeriſtic barbarities of the Pa- 


an religions. 

It is ſaid however, that theſe are either degene- 
racies and corruptions of our reaſon ; or the notions 
of men who have never 1mproved their faculties b 
the advantage of civilization, which if they had 
poſſeſſed, it is affirmed they would have thought as 
we do: (b) 


ſpring among theſe people, they ſacrificed a boy and a girl to 
Tlalock, the God of the Waters, When it was two feet high, 
four children; when they entered the great lake on a feſtival, a 
boy and a girl were drowned in honour of it; (Pic. 3. 154.) 
and when they went to war, five boys and as many girls, three 
years old, were offered to their God Quitzalcoalt. (Brought. 
voc. Quitzalcoait.) In theſe cruel ſacrifices of children, they 
were imitated by their neighhours the Peruwians. (Pic. 3. 188.) 
and the fame cuſtom was purſued by the Yurmoſans, who believed 
that the fouls of the wicked paſſed into Dæmons, whom they 
were bound to implore with ſacrifice and ſupplication, the for- 
mer of w hich conlifted often of Infants. (Defcrip. of Formos. 
ch. v. 17.) The Oſtiacs, a ſect of Tartars, worthipped what 
they called the old Man of Oby, to whom when they went a 
aſhing they offered prayers for ſucceſs : but if they failed, they 
{tripped him —_ whipped him, and threw him into the 
dirt as an old, impotent, deſpicable God. (Brought. voc. Oby.) 
(2) The Prieſteſſes of Formoſa, after devout prayer, uſed to 
ſirip themſelves naked on the top of the Paguda, and put on the 
moſt laſcivious geſtures, in order the better to allure their Gods to 
hear them. (Pic. 4. 270. Brought. Hiſt. of Relig. voc. Juibas.) 
The Houames, a religious ſe: of the Arabians, after prayers in 
their tents at night, uſed to cohabit in the dark with the firſt 
perſon they met, whether father, mother, brother or fiſter. 
(Ricaut. Hiſt. of Ott. Emp. and Thevenot's Travels.) The 


Moabites and Midionites, people ſar from a ftate of Savagiſm, 


were reproached with worthipping the famous Idol Baal-Phegor 
(to whom even Solomon erected an Altar,) in a manner fo diſ- 
guſting “ eo quod diſtendebant coram eo foramen “ podicis, & 
** ſtercus offerebant.” (Broughton. voc. Baal. Pheg.) 

() Dira-t-on que ce fuſſent la des loix du Droit des Gens, 
qui obligaſſent veEritablement les Nations? Il faut plutot les re- 
garder comme des pratiques, barbares, bont toute Nation juſte et 


bien polict᷑e doit sabſtenir. (Burlemaq. Du D. Nat, 2. 6. 8.) 


For 
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For a moment let it be ſo, and the point we 
labour at is therefore. accompliſhed. For when we 
talk of the world we ſhall then only mean the c:w1/- 
zzed world; and not only that, but the world ciyil- 
ized after our own ideas; fince many of the exam- 
ples quoted, are taken from nations comparatively 
advanced in improvement. 'Thus, a difference is 
made between two parts of mankind ; and what we 
held is found to be true, that it was an inaccuracy to 
fay the laws in queſtion © as far as they related to a 
particular ſyſtem,” were binding upon ALL. 

But I fear we cannot ſtop here, fince even if we 
confine ourſelves to what we call crivitizeo life; 
we ſhall find as much diverſity in the opinions of 
men who have dedicated their lives to the cultiva- 
tion of their reaſon and the ſtudy of mankind by 
travel and meditation, as between the notions of 
favagiſm and refinement. 

The learned reader 1s not to be told the various 
abſurdities, the imaginary viſions, and the ſome- 
times impious opinions, that have been ſent abroad 
under the form of Theories of Religion, by all 
thoſe who have lived, or live without the benefit of 
REVELATION. | 

One ſet of the apticnt Philoſophers, believed the 
world to have been formed by the Gods after much 
labour. Another by the ſortuitous concourſe of 
atoms. The one truſted in a certain providence, 
that was always at work for the protection of the 
wiſe : The other, that the Gods, if there were any, 
gave themſelves no trouble about mankind, but 
buſied themſelves ſolely with their own pleaſures. 
A third ſet, upheld the doctrine of neceflity and 
predeſtination, which renders all care about our 
actions uſeleſs. A fourth conceived the tranſmigra- 
tion of ſouls; and almoſt all concurred in a plura- 
lity of deities, the licentiouſneſs of whoſe manners, 
and whoſe violent and human paſſions, muſt have 

generated 
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generated ideas of them, which it is not more abſurd 
to imagine of an all wiſe and juſt Deity, than they 
would be incapable of producing any good effect 
upon morals, | 

Whole tribes have been known, as well civil- 
ized as uncivilized, to have no idea of God or Re- 
ligion at all; as the Inhabitants of Soldania in Bra- 
zil; of Boranda, and the Caribbee Iflands, and 
the great Sect calling themſelves by way of diſtinc- 
tion the Learned among the Chineſe ; a circumſtance 
much dwelt upon by Mr. Locke, to prove the non- 
exiſtence of Innate ideas. (c) In the Empire of 
Japan there is a religion called the Sinto Religion, 
the followers of which place their whole bappineſs 
in preſent and ſenſual enjoyments. (4) The Turlu- 
pins, an infamous Se& of the fourteenth century in 
France, ſeemed to imitate the conduct of the antient 
Cynics, in holding that they ought not to be aſhamed 
of publicity in the performance of what was enjoin- 
cd by nature: they alſo taught that they were arriv- 
ed at a ſtate of perfection, and were freed from all 
ſubjection to divine law. (e) 

One proportion of mankind believe in a principle 
of good, another in a principle of evil. (J) 
I be firſt imagine every thing is for the beſt; the 
laſt that we are born to be miſerable. The Egyp- 
tians (a cultivated people) worſhipped almoſt as 


(e) Eff. on Hum. Und. B. 1. ch 4. Sec. 8. It is right however 
to mention that modern diſcoveries affirm the Literati of China 
to be Theiſts. | 

(A) Broughton. voc. Sintoiſts. 

(e) See Mezerai. ch. 5. | 

The doQtrine taught by tlie Manichzans; (Bayle voc. 
Manes)—and the Magi of the Perſians; the latter of whom 
characterized the two principles under their ſamous Gods Oro- 
maſdes and Arimanius. (Broughton. Hiſt. of Relig. voc. Magi.) 
Oromaſdes was ſuppoſed to have created the other, merely be- 
cauſe, having no one to oppoſe him, he could acquire no glory. 
(Id. voc. Arim.) 


Vor, I. F many 
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many Gods as there were Animals. Many other 
nations of Africa pay Divine Adorations to Ser- 
pents ; many of them to the Devil. The Perſians 
worſhipped Fire, the Egyptians Water. (g) 

la bormyſa it is thought contrary to religion, and 
the law of nature, for women to bear children 
before ſix and thirty. Yet they are abſurdly allowed 
to marry, and if they prove pregnant they apply to 
a prieſteſs who violently brings away the foetus. (+) 
The Armenians worſhipped a Goddeſs called 4nai!is, 
to whom the daughters of the greateſt men of the 
Country were dedicated, who as the greateſt honour 
they could pay to her, proſtituted themſelves to all 
thoſe who came to offer ſacrifice ; after which they 
were eagerly courted in marriage as having acquired 
extraordinary ſanity. () The Mozdarians, a Sect 
of the Mahometans, held the impious doctrine that 
God could even be a liar and unjuſt; (&) And the 
Chriſtians themſelves, whenever they have depart- 
ed from the plain precepts of the Goſpel, have de- 
generated into doctrines equally abſurd, and fatal to 
morality. Thus, the Priſcillianiſts in the fourth 
century, held the principle of Evil with the Mani- 
cheans, and that it was lawful to take falſe oaths in 


(The God of their Waters was Canopus, concerning whom 
a ridiculous legend is extant. The Chaldzans upholding the 
ſuperiority of their God Fire above all other Gods; the proof 
of which they deduced from uniform power of fire to deſtroy 
every thing thrown into it; an Ægyptian Prieſt made an Idol of 
Canopus with a large earthen belly pierced full of holes, which 
were ſtopped with /wax, and the Image filled with water, A 
conteſt with the God of the Chaldeans was demanded the Image: 
was thrown into the fire, which as it melted the wax, let out the 
water and was extinguiſhed, to the great triumph of Canopus, 
whoſe fame was inſlantly bruited through all the adjacent coun- 
tries. (Soidas voc. xc e- & Picart, 3. 231, 

( Picart. 4. 276. 7. 

(7) Brought. Eift. of Relig. voc. Anaitis. 

(+) Id. voc. Mozdar, | 


ſupport 
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ſupport of our intereſts. (/) The Ophues, in the ſe- 
cond century, imagined Chriſt to have been the 
Serpent that tempted Eve, and therefore paid adota- 
tions to a Serpent in adminiſtering the ſacrament, as 
well as to Seven Dæmons whom they were reproach- 
ed with worſhipping. () The Gm/tics (the very 
etymology of whole name ſignifies en/1ghtened,) de- 
nied the world to come; held the two principles 
of good and evil, and a diſlerence between God and 
the Creator of the world. () The S1monians, the 
followers of Magus, denicd the reſurrection of the 
body, and with the pr guns and Nicolaitans allow- 
ed the promiſcuous uſe of women. 

L.ſtly, within our own view, the Legiſlators of 
millions in a neighbouring nation, when they reſolv- 
ed to carry the dictates of reaſon with reſpect to 
religion E to 7heir ideas of them as far as 
they would go; ended in aboliſhing all notions of a 
future life, or of a divine moral Agent. They did 
the firſt, by voting that Death was an eternal ſleep ; 
by which they renounced the immortality of the ſoul : 
They did the laſt, by voting that nature alone 
ſhould be the object of their worſhip, by which 
they renounced their allegiance to any ſort of Deity 
at M. 

And thus, under the notion of religion taught by 
nature and reaſon, (and even after we have received 
the light of the Goſpel, if we degenerate from it,) 
there 1s nothing ſo abſurd, ſo uncouth, or ſo wicked, 
as not to find ſupport ſome where in the world, 
either in the civilized or uncivilized part of it. 
And hence my Lord Shafjbtury, at the ſame time 
that he contends very ſtrenuouſly for natural virtue 


(1) Priſcillian was ordained a biſhop (of Avila) and became 
formidable. (Baron. Ann. 381.) 
(in) Brought voc. Oph. 
u) Id. voc. Gnoſt. 
| F 2 as 
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as forming part of our Syſtem, is obliged to own 
that a falſe religion wherein the character of the 
Deity is evil, will make Evil to be confidered as 

Goo. (5) However clearly therefore we may be 
able to demonſtrate the truth of our own ſyſtem, 
upon principles even drawn from natural law, the 
force of which is evident to us; J cannot conceive 
how it can follow, if thoſe principles ate not allow- 
ed by all the world, that all the world ſhall be 
bound to ſubmit to them as if they were. Natural 
religion therefore can do as little towards enforcing 
the obligation upon ALL, to purſue one particular 
{yſtem of conduct, as natural feelings or conſcience; 
{nce neither the one nor the other prevail in ſuffic i- 
ent univerſity, to warrant the affertion that the 
whole world are bound by them in the fame wavy. 
We may therefore not unreaſonably make uſe of 
the ſame argument againſt NaTturaL Religion, diſ- 
tinct from REVELATION; as that which has been 
uſed againſt NATURAL Morality, diſiiu& from 
natural religion. Some of our antagoniſts themſelves 
allow that morality without religion is nothing but 2 
houſe built upon the ſand; (p) and are forced to own 
the inefficacy of Pagan religion, when with an anti- 
ent father of the Church, they complain that it made 
an illegiiimate ſeparation between morals and divine 
worſhip; between mere miniſters of ceremonies, 
and the teachers of wildom. (9) 

Now then, let any man ſet himſelf to examine 
what may be meant by that which is uſually call- 
ed Morars, if conſidered as independent of reveal- 
ed religion; and he will probably find, that it does 


(5) Inquiry concerning Virtue. 51. | 
(O) Mais taites les plus beau Syſteme du Monde, ſi la Religion 
n- y-entre pour rien, ce ne ſera guerres, pour ainſi dire, qu une 
Morale Spec ulative, vous baterez ſur le Sible.—Barbeyr. Pref, 
to Pulicr.d. 23. 
() Id. Ib. 
Dot 
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not mean merely one certain mode of action, as 
practiſed by particular men; but any ſet of actions, 
which any claſs of men may chuſe to deviſe, pro- 
vided they do not take their riſe from licentionſneſs, 
or abſolute will, or caprice; but from regular prin- 
ciples, followed up by practice. So that even though 
one claſs of men ſhould be able to prove to them- 
ſelves, that the principles aſſumed by another claſs 
are falſe ; yet if they cannot prove it to the ſatisfacti- 
on of the latter, the latter are not the leſs bound to 
continue to obſerve them. 

And this will be evident to any one who conſiders 
the original meaning of the term morals, or Mokzs; 
which is nothing more nor leſs than CusTom, PRAc- 


'TIGE, ACTION; proceediag upon ſome known rule 
gr. iaſtitute. (2) | 

The Iaſtitute itſelf is indeed ux VERSALLV in- 
tended to produce the happinels, or in other words, 
the Goop of thoſe who purſue it; becauſe the hiſto- 
ry of man proves to us, that he propoſes happineſs. or 
good, as the end of all his Conſtitutions z but what 
the character of the Inſtitute ſhall be; that is. 
te what particular actions ſhall be forbidden, and 
what enjoined” ; will depend upon the varying ideas 
of happineſs, or good, in thoſe that form it. —That 
bappineſs is the fame thing as what is fo well known 
under the name of the Suuuuu Bonum; and it 
has been well defined to be, © a thing which is defir- 
able; not for lomething elſe, but for itſelf; that is, 
* it is the end to obtain which, every thing that is 
* done or commanded, is but as the means, The 
Sportſman believes there is good in the chace; 
the man of Gajety in his intrigue; even the 
“ Glaiton in his meal. We may juſtly aſk of 
© theſe, why they purſue ſuch things? but if they 
anſwer, they purſue them becauſe they are Coop; 


(r) Geſcer. Theſ. Ling. Rom. voc. Myres, 
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it would be folly to aſk them farther, why they 
e purſue what is Goop? It would ſeem then, the 
* grand queſtion was, what was Goop? For whe- 
* ther it be the intrigue, or the chace, or the meal, 
* may be fairly queſtioned, ſince men in each in- 
* ſtance ate far from being agreed.“ (5) 

Such is the opinion of a writer, of no ſmall fame 
for clearneſs of intellect; and upon the ſuppoſition that 
his opinion is juſt, we may carry the principle it con- 
tains, from individuals to Nations; and although we 
may diſcover that the end propoſed by the laws, 
maxims, and cuſtoms, of different races of people 
are very different from one another, we may be 
warranted in obſerving that all of them while inde- 
pendent of one binding Religion, are equally Moral, 
10 long as they bona fide believe that Goop is their 
end. Hence therefore, the morality of any particu- 
lar ſet of actions is not impugned, becauſe they are 
objects of horror and deteſtation to people purſuin g 
another ſet; and thoſe of mankind who have not 
had the advantage of one common religion, or one 
common code of laws, to preſcribe to them with 
' AUTHORITY ; may, and do often tear one another 
to pieces, equally and alike upon principle, and the 
purſuit of what, abſtractedly conſidered, is RIGHT. 
For RIGHT in general terms, to uſe the language 
of one of the moſt ſenſible expounders of the Sci- 
ence before us, © is nothing more than conformity 
< to the rule we go by, whatever that rule may 
«< be.” (7) | 

*VIkTus,” ſays another reſpectable authority, 
*: 18 the conformity to a rule of life, directing the 
actions of all rational creatures with reſpect to 
* each other's happineſs ; to which conformity eve- 
* 1y one is in all caſes obliged :”? ( But granting, 


(s) Harris Hermes. p. 297. 3d Edit: 
(:) Payley, Sor. Phil. B. 2. ch. 1. 
(% Bp. Law's Prefl 10 King on the Orig. of Evil. 


what 
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what cannot be denied, the obligation to conform to 
the rule once ęſtabl.ſbed; ſtill, what the rule ſhall be, 
is left unſettled; and the obligation upon all, to ob- 


ferve one particular conduct, remains floating in as 


much uncertainty as ever. For we cannot too often 
obſerve, that the conteſt all the way through, is not 
ſo much to determine how obligation to obey a par- 
ticular code is produced; as to ſhew that there may 
be various codes, according to the varying ideas of 
men; a poſition which ſeems to be allowed in ano- 
ther work, by the laſt mentioned author himſelf, 


when after having taken notice of the diſparity be. 


tween the abilities, tempers, opportunities, fituati- 
ons in the world, or governments under which they 
live, which is to be found in different men; he em- 
phatically adds, & To ſpeak therefore of one, fixed, 
* immutable, and univerſal law of nature, is framing 
* an imaginary ſcheme without the leaſt foundation 


ce jn the nature of things, directly contrary to the. 


e preſent order of the WHOTLE CRRATIOX.“ (2 


() Confiderat. on che Theor. of Religion. p. 4. Virtue,“ 
ſays Archdeacon Paley, ** is the doing good to mankind. in obe- 
« dience to the will of God and for the ſake of everlaſting hap- 


„ pineſs.“ Mor. Phil. B. 1. ch. 7.) This definition is thorough- 


ly found. But the hope of everlaſting happineſs can be made 
out with certainty, only by revealed religion. Nor can there be, 
any other motive from Nature alone, ſufficient to oblige us to vir- 
tue, ſhould we not be inclined to it, unleſs it were thewn, (which 


never has been done,) that virtue is not only the beſt means of 


obtaining Happineſs, but is in fact the ſame thing vwithit. The 
definition is no where incompatible with our Syſtem, and in part 
supports it. | | 
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An thus from any thing we have yet ſeen, net- 
ther natural Consci1#NCcsz, nor even RELIGION, 
eonſidered a-part from REVFELATION, are able to 
produce that certain, univer/a!, and immutable ſcheme 
of duties, which we muſt ſuppoſe to be acknowledg- 
ed by the whole uuiverſe, before we can make out 
from natural law alone, the particulars of what is 
meant by the definition of the Law of Natiors, which 
we conſidered in the beginning of the laſt Chapter. 
a) Wo | 

It was in mercy to mankind, divided, led aſtray, 
and afflited with theſe difcordant ideas concerning 
the only thing, which if they all thought alike of it, 
would indeed force them to conſ der one another as 
brethren : it was to remedy, either the inefficacy of 
the natural law to produce a general and uniform vir- 
tue; or the total loſs of the law itſelf; that, that 
high and glorious gift contained in the CURISTIAN 
diſpenſation was beſtowed upon the world. 

By this, more certain 1ndications of the power, 
and attributes of the Creator were given to men, 

Their duty was ſet before them with preciſion, and 
fFimplicity; and above all, reaſons for it were aſſigned, 

which, where they are allowed, muſt put an end to 
all doubt, and carry obligation to the moſt ignorant 

| mind. | 
| The very exiſtence of this diſpenſation, proves to 
us, I think, the want of power in the ſyſtem called 


(a) Of Preſident Monteſquieu. 


the 
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the law of nature, to enforce thoſe moral duties in 
all their univerſality, for the univerfality of which 
fo much is contended. —For why, might it be aſked, 
was this wonderful revelation beicowed upon man- 
kind, with all its ſplendid train of miracles, and mar- 
tyrdoms, and the long continuation of the divine 
interpoſition, which has afforded ſo many handles 
for Infidelity to lay hold of; if every thing which 
it was meant io bring about with reſpect to Morals, 
could have been done without it? Why alfo that 
complaint which with the greateſt juſtice is in every 
body's: mouth, that if Religion were baniſhed, the 
whole people would be corrupted ; the practical 
truth of which is brought home to our own times in 
melancholy force, from the contemplation of what 
has paſſed among the French; and the conſideration 
that nearly all thoſe amongſt ourſelves who ſeek to 
diſturb the peaceful order of things, are profeſſed 
Deiſts, or followers of Reaſon ; that is, whoſe mo- 
ral principles can ſeldom be fixed or generally under- 
ſtood. 

Now although very refined Intellect, attended 
with the advantages of much leiſure and meditation, 
bas ſometimes been able to form a very virtuous ſyſ- 
tem of morals; and ane or two were ſormerly able 
to make out ſomething like the doctrine of rewards 
and puniſhments; yet it was ſo enveloped in obſcu- 


rity, and ſo fragile, from inſufficient elementary prin- 


ciples, that the generality of men could not enter into 
them, becauſe they could not feel their force; and 
the generality of men can not be ſuppoſed to be 
bound by laws which they do not underſtand. 
Whereas there is this invariable advantage which the 
meaneſt Chriſtian has over many of the proudeſt 
Philoſophers ; that he can immediately ſet forth the 
plaineſt, and at the ſame time, the moſt forcible mo- 
tives for living a lite of virtue; while the latter is 

| often 
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often loſt in paradoxes, or forced to deduce his con» 

ſequences from poſitions of his own aſſuming. (2) 
It may be ſaid, and with great reaſon, that accord. 

ing to our own principles, the laws of Chriſtianity 


(5) The moſt exalted ſtate of human reaſon, ſays Dr. Middle- 
ton, is ſo far from ſuperſeding the uſe, that it demonſtrates the 
| benefit of a more explicit ReveLation. For though the natural 


law, in the perfection to which it was carried by Cicero, might 


ferve for a ſufficient guide to the few, ſuch as himſelf, of enlarged 
minds, and happy diſpoſiions; yet it has, been ſo long depraved, 
and adulterated by the prevaliag errors and vices of mankind, 
that it was not diſcoverable ever to thoſe few, without great pains 
and ſtudy, and could not produce in them 42 laſt, any thing more 
than a kepe, never to full per, uaſion; whilſt the greateſt part of 
mankind, even of the virtuous and inguiſitive, lived without the. 
Enowledge of God or the expectation of a Futurity. Middlet, 
Life of Cicer. 2. 562. note x. Quarto. 

The neceflity for revelation to minds that are not able to make 
out the law by reaſon, is alto acknowledged, as it were in ſpite 
of themſelves, by Suarez and Puffendorf, thoſe great ſupporters 
of the contrary opinion. (Suarez De leg. ac Deo. legiſl. L. 2. 
C. 4. S. 9. and Puffen 2. 3. 20.) The latter there confeſſes that 
there is. ſame reaſon to imagir.e that God himſelf zavght the pri- 
mitive men the chief heads of the law, which were afterwards, 
Spread and preſerved by Education. Thoſe indeed who do not 
attribute fo much as Lord Kaims to the brute ignorance which 
the Syſtem of the State of Nature ſuppotes, may reaſonably be- 
Ueve in the Creed of our fathers, and imagine that 

3 „. . God or Angel Gueſt, 

With Man as with his friend, familiar uſed 

To ſit indulgent. 
Ef ſo, a fair queſtion may be raiſed, whether all religion was not 
originally revealed. (See a little tract written by Dr. Doeg, en- 
titled Letters on the Savage State, and addreſſed to Lord Kaims.) 
A doubt is there not unreaſonably ſtarted, whether it is even 

oſſible for Savagiſm to improve, if . to itſelf. Bp. But- 

E himſelf in another work allows, that Natural Religion before 
Revelation, was ſa clogged with Superſtition, that it was total- 
ly corrupted, and in a manner loſt.” (Analog. Part II. Ch. 1.) 
Now the imperfection of Natural Law, or Natural Religion, as 
zhe foundation of any cther Iaw, is equally manifeſt, whether we 
{ay that chere is really no ſuch thing; (which we do not pretend 
t9. affirm ;) or that it is not to be made out in ſufficient clearneſs, 


Vhile ſo foul and obſcured with prejudice and ſuperſtition. 
itſelf 
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itſelf are not binding upon thoſe who have never re- 
ceived them. We agree to that propoſition, and it 
is our very point that we ſhould do ſo; ſince we ob- 
ſerved in the beginning, that if the Natural law was 
not diſcoverable with exactueſs; if it ſhould prove 
to be little underſtood, or fo incruſted with prejudices 
or ignorance, that we could not come at it with an 
certainty; we muſt content ourſelves with ſuch a 
ſort of obligation, and ſuch a plan of conduct, as 
different claſſes of nations adopt, ac: ording to their 
difterent Religions or Syſtems of Morality. When 
theſe are known, whether they are Chiiſtian, or Ma- 
bometan, or Pagan, we may give a tolerable gueſs 
at the Spirit of the Character of the people, and che 
genius of thoſe laws which govern their intercourſe. 
When they are not mentioned; and we content our- 
ſelves with aſſerting a particular, and ramified duty, 
becauſe recommended by the laws of nature and reaſin, 
we cannot ſufficiently depend upon them to be ſure 
of the power of their obligation, or that the preciſe 
conduct recommended is in reality binding. 

By ſhewing therefore the neceſſity and the ſuperi- 
ority of the Chriſtian Revelation, we meant ſimply 
to poiut out, the impoſſibility of the law of Nature 
to carry with it an obligation to purſue thoſe duties, 
which are in general only obſerved under the obli- 
gations impoſed by CHRISTIAN IAV; not to affert that 
the latter obligati ns extended themſelves to all man- 
kind, even to thoſe who were ignorant f them. 

Whence then are we to derive the origin of that 
obligation which is ſuppoſed to bind us? Where are 
we to looi; for the rule which is to diiect the conduct 
of Man towards Man; and of Nation towards Na- 
tion ? — 

We have anſwered, to that religious and moral 
ſyſtem, whatever it may be, which the different men 
and nations that are in the habits of intercourſe with 
dne another, conſider of force ſufficient to oO 
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their various ations. Of theſe we may be allowed 
to ſpeak with certainty, ſince of theſe, the firſt prin- 
ciples, or in other words, the premiſes, are ſuppoſed 
to be ſettled and generally underſtood by thoſe who 
purlue them; while others, which are too raſhly cx- 
tended to all mankind ; are for the moſt part ffuctu- 
ating, and even after being fixed, are liable to be 
changed. It follows therefore, if our principles are 
allowed, that the greater number of the writers on the 
ſubject, high and deſerved as is their teputation, have 
attempted too much in ſetting out from ſuch vaſt and 
extelive principles; or in laying down the laws of 


Nativas, as if they were the laws of the World. 


General principles ſhould undoubtedly be exten- 
five ; but they ſhould not be the leſs certain for 
being ſo; and if they are too extenfive, ſo as to be- 
come vague, or conteſted, the Theories which are 
founded upon them are liable to be miſunderſtood, 
perpetyally diſcuſſed, and even overturned. 

Reje ting therefore the laws of NATURE and 
REASON (as the ſole foundation of the law of Na- 
TIONS,) becauſe we do rot conceive them powerful 


or fixed enough, to bear the fabric that is erected 


r pon them; we conclude that what is commonly 
called the law of nations, is not the law of 4/0 na- 
tions, but only of fuch SETS or Crassss of them 
as are united together by fimilar religions, and ſyſ- 
rems of morality. It will depend therefore upon the 
foundnets, or unſoundanets of thoſe religions and ſyſ- 
tems, whether particular nations will purſue the par- 
ticular ſcheme of morals, which with 5 are called 
virtuous, or not. If the ſyſtem is well founded, we 
may expect the law to be of one certain caſt; and of 
a virtuous character. If it is not well founded, the 
law muſt be uncertain, fluctuating, and of a Charac- 
ter perhaps detcſtable to many other nations. As a 
plain conſequence it will follow, that, if two Syſtems 

N are 
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are totally different, (which may ſometimes happen,) 
(e) the CLAssRS of nations whith are governed by 
them, can have very little ike a law, common to 
both, to direct their intercourle, and may even there- 
fore be always, or almoſt always, in a ſtate of hoſ- 
tility. Hence allo a corollary may be deduced, that 
the proportion of obedience which is yielded by any 
two nations to a farlitular rule of conduc, “ mult 
depend upon the degree of affinity which there is 
between their Religions and Syſtems of Morality.“ 

With us in Europe, and the nations that ſpring 
from us, the moral ſyſtem is founded upon RExVRAI- 
xd Reiicicx. In other words, it is the ſame with 
CHRISTIANITY 1i{clf. The great plan of our duty; 
the complex1on of our minds ; our ideas of juſtice; 
our ſoftened manners: our laws and cuſtoms; and 
conſequemly the whole force of our moral obligati- 
on, take their nſe and colour from the CHRISTIAN 
Religion. But if this is ſo in all our private relations; 
in the © charities of kindred,” and the character of 
our municipal laws ; it is but a natural conſequence 
that the ſame leading and eſſential principles of acti- 
on, ſhould influence the whole body of our Law of 
Nations. Various other cauſes have no doubt con- 
curred to produce that difference, which in the pro- 
greſs of our inveſtigation we {hall probably diſcover 
between the European Law, and that of other claſſes 
of people; and to theſe we ſhall direct our attention 
in the proper place. For the preſent we ccntent our- 
ſelves with barely pointing out what ſeems likely to 
be the true foundation of every Law of Nations, as 
it may appear to govern the ditferent diviſions of the 
world. 

In the next Chapter we mean to come to the more 
particular application of theſe principles, and to 
ſhew how what is here only laid down a priori, and 
in theory, is borne out by the practice of mankind. 
Ve ſhall there take a curſory view of the diſſerent 


(e) See the next Chap. 
principles 
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principles which ſeem to actuate various SETS or 
CLassts of people, as they fall into different dif. 
tris, and obſerve different religious and moral ſyſ. 
tems; which if it cannot be ſhewn, we confeſs that 
the truth of our Theory, though it may not be to- 
tally deſtroyed, will be wholly without ſupport. 

But farther alſo, if our principles are allowed, the 
Law in queſtion, muſt not only be different in differ. 
ent diſtricts of the Earth at preſent ; but even 1n the 
ſame diſtri, it muſt have varied in the courſe of 
time, in proportion as revolutions have happened in 
the religious and moral ſyſtems of its nations. 

To the examination of this point we ſhall alſo haſ. 
ten, and it will be our ultimate taſk, in order the 
better to prove the truth of our poſitions, to trace 
the whole progreſs and changes of the law among 
the European States ; to attempt to point out the 
cauſes of thoſe changes ; to ſettle their chronology ; 
and to mark the connections and duration of their 
effects. | 
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CH AP. IV. 


THAT THE LAW OF NATIONS, Is NOT TUE LAW OFT 
THE WORLD. 


Wuokv ER has conſidered the variety of Cha- 
racter which is every where the attendant of Huma- 
nity; the different divifions of Men into different 
diſtricts, and almoſt into different ſpecies ; the diver- 
fity of cuſtoms, of religion, and conſequently of 
morals ; the notions of right and wrong, extremely 
oppoſite in diſtant places ; the prejudices and man- 
ner of life, ariſing from Climate or geographical 
poſition : whoever has confidered theſe things, 
would be led, it ſhould ſeem, to imagine @ priori, 
that there was a marked and pointed difference, 
among different clafſes of nations, in their mode of 
carrying on their intercourſe together—It has a pal- 
pable effect upon the genius of their civil law, (d) 
and we may not unreaſonably believe that it has the 
ſame on their law of nations; ſo that when by 
chance, curioſity, or mutual wants, nations that 
have never heard at all, or heard but little of one 
another, come to have communication together; 
the manner of that communication can hardly be 
the ſame with that to which they have been accuſ- 
tomed—1 do not here ſpeak of the mere ceremonial 
of the meeting; for that, as might naturally be ex- 
pected, would be almoſt as diverſified as their dreſs 
or language ; but of thoſe laws, and notions of the 
nature of their mutual rights, which it is the intereſt 


(4) See Monteſq Sur les ine] ui forment Veſprit gener. 
De 'Eſpr. des Loix, L. * 99 
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of all who are concerned to obey, for the ſake of the 
fafety of the communication. | 

The Hiſtory of the World, and the accounts of 
obſerving travellers, tend very much to confirm the 
ſtrength of this opinion. | 

In ſome countries, Theft, though prohibited by 
the inhabitants among one another, has been per- 
mitted towards Foreigners. e) With one nation, a 
Stranger has been received with open arms as a 
Citizen, By the ſame people, when their political 
fituation was altered, he was reduced to captivity. 


{ f) By another he has been put to death from the 


mere circumſtance of his being a Sranger. (g With 
a third, ke is hardly permitted to land, ſhould he 
come upon the coaſt, and never to advance into the 
interior. (4) With a fourth, it was even part of 


their religion to kill him if he be a Chriſtian. (i) 


When war breaks forth, the varieties of the 
modes in which it 1s purſued are without end. A 
Roman thought it right to give notice to his Enemy, 
and ſummon him firſt to do Juſtice, before he de- 
tlared himſelf. An Indian will lie for weeks in the 
graſs, and wreak his vengeance upon the offending 
party without any declaration at all. A Chriſtin 
treats his priſoner with courteſy, and diſmiſſes him 


() Among the antient Germans, the inhabitants of the South 
Jea Iflands— The Arabs, and Tartars, &c. | 
See alſo Buſbequius* account of ſeveral Turkiſh nations which 
ke vitited, among whom he who was held an expert dey 4 was 
eſteemed a great man, and he who was the contrary was Iooked 
upon as a mere ftock or trunk. Qui dextro Mercurio futatur, 
magnus cenſetur; qui neſcit, ut ſtipes et truncus deſpicitur: 
29 vix communi luce dignus fudicatur. Leg. Turc. Epiſt. 3. 


(/) Videinfra Chap, VI concerning the Greek and Roman 


(o) By a law of Buffris in Egypt, and the cuſtoms of the 
Scythians who immolated Strangers to Diana.—See Puffend. 
reaſoning upon theſe cuſtoms. D. de Nat. & des Gens. 2. 3. 9. 

(The law of China, | | 
(:) The Mahometan law.—Alcoran, Ch. 8. 40. 
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e without ranſom ; ; A Tur condemn. him to 
miſerable Slavery. Vaſt Empires as we have leen 
are in the practice of ſacrificing their Captives, in a 
manner the moſt horrid, out of duty to their Gods: 
Other Savages will pour molten lead down their 


throats, or confine them for years in dungeons in the 
common mode of puniſhment ; Others agaia, will 


tie them to ſtakes, and eat their mangled and half 


roaſted fleſh before their faces, out of a principle of 
honour. One tribe of men, will poiſon their wea- 
pons ; Another, will make uſe of none that do un- 
neceſſary milchief: Among one fet of people, a 
Pirate is almoſt a term of honour : Among another, 
he is hanged as a Thief. With one Sovereigu, an 
Ambaſſador is the moſt ſacred of characters: With 
another he is conſidered as a mere hoſtage for the 
ood behaviour of his nation. 

This diverſity of cuſtom is endleſs ; yet all the 
nations thus differing in their mode of wterconrſe, 
imagine they are purſuing a conduct worauted by 
Laws which are common and well known; ana ihe 
contrariety is moſt marked between countries that 
are moſt diſtant, and moſt ſeparated by religious 
opinions. 
The Gop of Wax, was almoſt the only Gop, 
worſhipped by our Scythian anceſtors ; and the {tate 
of their part of the world, was accordingly a fate 
of perpetual war. To mix and to die iu the battle, 
in order to drink from the ſkulls of Enemies in the 
Hall of Ovin, was a part of their religion, aud 
deareſt ambition; and he was diſgraced who had 
not well earned theſe honours. A people hon e er 
of this ſtamp, could never be brought to liften to 
doctrines, or to attend to laws which called for the 


(k) For the account of Ranſcm, as it formerly ſtood, Tee 
Chap. 9. | 


Vor. I. © obſervance 
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obſervance of peace and order, ſuch as the Chriſ. 
tians held out, and comparatively practiſed. (/) 
When the New World was opened to the ſpirit 
and adventure of the Old, it was reaſonable to ex- 
pet what was found; new laws and cuſtoms, as 
well as a new people and language. But on that 


very account it was not reaſonable to expect, that 


the intercourſe between the Spaniards ard the Mexi- 
cans ſhould be governed by the ſame cuſtoms as the 
interccuiſe of Nations in Europe: nor, if the latter 
ſacrificed their priſoners to their Gods, could the 
former fairly complain of it as a breach of the Law 
of Nations. Yet to the aſtoniſhment and horror of 
every thinking and good mind, this was one of the 
charges on which the innocent and unfortunate mo- 
narch of PzruU, was put to death by the ruthleſs 
PizZako. (m) 

Examples might be drawn out to a length, even 
fatiguing, to ſhow how oppoſite the, general notions 
of States have been at various times and places, and 
how little it can be expected to find a fimilarity of 
ſentiment or of conduct, except among particular 
nations only, few in compariſon with the reſt of the 
world. | 

Such nations indeed we may reaſonably ſuppoſe 
to be governed by the ſame law, which is rendered 
the more neceflary, as their intercouſe is more fre- 
quent; they will naturally at leaft, pay higher reſ- 
pect to cuſtoms which are known and received, ard 
which accoramcaate themſelves to their own preju- 
dices ; than to others, of which they know nothing 
which they do not uaderitand, or which may even 
Le repuguant to their deareſt and moſt favourite 
Principles. 


(7%) See Chap +. on the Scandinavian Law of Nations. 
) Robert ſon's Amer. 3. 46, Atuhalpa was even tried by a 
* j% % . v E 6 
Spariſn Court of Jultice, | 


According 
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According therefore to our former obſervation, 
we find that the world is for the moſt part carved 
out, as it were, into different Sets of Nations, all of 
them underſtanding one another; and the alliance is 
the more ſtrict, according as they are bound by the 
ſame political ſyſtem, the ſame intereſts, the ſame 
religious prejudices, or the ſame geographical poſi- 
tion. | 

The latter 1s of great importance. The whole 
ſpirit and genius of a People may take their rife 
from their fituation on the Globe; and they are 
Shepherds, Huſhandmen or Merchants, according 
as they find themſelves placed in Mountains, in 
Plains, or on the Coaſts of the Sea. Each Claſs of 
People may be ſaid to have a different Law of Na- 
tions; and with the latter this remarkable circum- 
ſtance almoſt invariably attends them; that that 
which ſeems the moſt tranſient, the moſt evaſive, 
and the moſt common of all the works of nature, 
becomes a fixed permanent property, through the 
avarice of man. Wherever a ſpirit of commerce 
has prevailed, the Sea has become as much an 
object of contention as the Land. The poſſeſſi- 
on of certain Fiſheries, and the right to a particu- 
lar Navigation, have every where been points of 
the utmoſt importance in the Politics of the Nations 
intereſted, and given birth to certain regulations and 
laws, wholly indifferent, if not wholly unknown to 
Nations of an oppoſite character. OD 

The account and hiſtory of a// theſe various laws 
in different parts of the world, and at different æras 
of improvement, would be a work of no mean 
conſequence to a mind of enlarged enquiry; (z) it 


(n). A flight enumeration of ſome few of them has been made 
by Dr. Falconer, in his Remarks on the Influence of Climate. B. 
6. Chap. z. Some of them alſo are to be found ſcattered up and 
down the bulky work of Anderſon on Commerce. 
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is not however the object of the preſent differtation 


to attempt it. 
Thus then, diſtinẽt Claſſes of Nations have diſ- 


tinguiſhing Sets of cuſtoms. 


The North American IN DANS have one; the 
IN DIANs of the South Sea another; The NRxGROES 
a third; the GEN TO OS a fourth; the TARTAR Na- 
tions a fifth; The MAHOMETANS a ſixth; The 
CuRIsTIAans a-ſeventh, and ſo on. 

With the two laft, their Religion had 1n other 
times an evident, and if I may lo ſay, a formal ef- 
fe, upon their Law of Nations. The follower of 
ManoMEgT was commanded by the volume of his 
duty (o) to wage war on Chriſtianity, and to ſlaugh- 
ter its profeſſors; and his very mode of making 
proſelytes was by the ſword. (p) 

On the other hand we find nothing ſo common in 
the public affairs of Europe, (more particularly in 
former times, when its danger was more to be 
dreaded,) than to take arms for the deſence of Chrif- 
tianity againſt the Turks; and the Family of Auſtria, 
whoſe power and zeal in that ſervice were greater 
than others, derived at one time, much profit from 
an attention to theſe prejudices. (q) of the ſame 
nature with this, were the motives for thoſe deſola- 
ting wars known by the name of Crxusapss; in 


(% Alcoran, Chap. 8. 40. 

(See Mod. Un. Hitt. 1. 248. Oftav. In more antient days 
alſo, the profeſſion of Chriſtianity was the cauſe of enmity from 
the Perfians to the Romars. © I will never give peace to the 
F.mperor of Rome,” (Heraclius) ſaid Chofroes, © till he has 
2bdured his crucified God, and embraced the worſhip of the 
Son.“ —Gibbon's Dec. and Fall, Cha. 46. 

(0) A compliance allo with theſe prejudices, formerly pro- 
duced an opinion in England, that it was againſt the Common 
Law to make a Treaty with Infidels. 4 Inſt. 155. See the Chap- 
ter on the Influence of Treaties and Conventions. | 


which 
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which the extirpation of Infidels, and the recovery 
of a Country fairly poſſeſſed according to the maxims 
of the world; (7) were held out as legitimate and 
equitable cauſes for war, merely from the ſacredneſs 
of the prejudices in its favour. It is needleſs to 
point out how little this could be admitted by nations 
who never had heard the name, much leſs of the 
hiſtory, and who could not poſſibly underſtand the 
nature of the Divinity of Chriſt. (5) 

The community of worſhip however is conſidered 
by Grotius as ſo great a bond of political union 
among the Chriſtians, that in that part of his work 
which treats of Alliances, he holds that no Cihr'/tran 


State can be excuſed from aſſiſting another, when at- 


tacked by Infidels. (7) 

This profeſſion of the ſame Religion, marked out 
the European Nations as diſtinct from the reſt, in va- 
rious other ways. Jo preſerve the peace of Chriſ- 
tendom, and ſpare the effuſion of Chriſtian Blood, 
was always, and 1s at this day, a favourite and po- 
pular reaſon given by one State, for its interference in 
the affairs of another. 


The Pope indeed, as the common Father of Chrif- 
tendom, was the directing member, or more proper- 


(0) The Holy Land had been in peaeeable poſteſi in of the 
Intidels for five hundred years when the Cruſades broke out.— 
Maimbourg. Hiſt. des Croiſ. L. 1. An. 1093. 

() To uphold the Glory of the Almighty, to recover the 
Kingdom of Chriſt, and to promote the good of the true Be- 
lievers, were the profeſſed cauſes of thoſe celebrated wars, in 
which the Weſt aud the Eaſt were in arms ayaiult one another, 
wich very little interruption, for a ſpace of tour hundred years; 
Maimbourg himſelf even ſo far down as the laſt century, ſeems to 
think that they were acceptable ww Gud. ©* Ou plu,” (tays he, 
ſpeaking of Peter the Hermit) © que Dieu, qui avout chorhh cet 
« infirument pour faire eclutir A bin et fu gluire, Cc Id. Ib. 

(„% De J. B. et P. 2. 15. 12. He pollibly however means only 
in thoſe caſes where the exiſtence ot the common religion is ab- 
ſolutely threatened; as long helore his time. the Turks were re— 
ceived into the political connections of Europe. Vide infr. 


Chap. XV. 
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ly, as we ſhall ſee, (22) the Deſpot of a very ſtrict 
Alliance between States, 1n other reſpects, as inde- 
ndent of one another, as the moſt diſtant and un- 
connected Nations. Accordingly, no feature in the 
hiſtory of Europe is more ſtriking than that vaſt and 
frequent aſſemblage of all the Sovereigns of Chrifti- 
anity, or their Repreſentatives, in what were called 
the Ohkcumenical Councils. In theſe, many things 
were ſettled excluſive of mere points of faith; more 
pai ticularly, the precedency of Nations, the rank and 
ower of Sovereigus, and not unfrequently their 
right to their Thrones themſelves ; points which it is 
palpably the province of the Law of Nations alone to 
determine. (x) Rank and precedency were even 
made to depend, amongſt other things, upon the pri- 
ority of converſion to the Chriſtian Religion: (py) 
an expreſs diviſion was made of thoſe who profeſſed 
It, into four quarters; (z) and the very name of 
OFcumenical Council, according to Father Paul, was 
derived, after the diviton of the Weſtern from the 
Eaſtern Empire, from the unity aad communion of 
thoſe States and Countries which obeycd the Porx. 
3 
; Even the diviſion of the ſame Religion into diffe- 
rent ſeas, may ſometimes produce a partial alteration 
in the Law of Nations, according to their tolerance 
or their bigotry. The ſuperſtition of the Roman Ca- 


(2) Vide inſra. Chap. XII. 

(x) Frederick II. one of the moſt active Emperors of the 
Houle of Suabia, was depoſed at the Council of Lyons, held ex- 
pretsly for that purpoſe by Pope Innocent IV.— Mat. Paris, 672. 
But tee this Jubjest amply diſcufſed, Chap. XIII. 

(y) Mackenzic's Law of N. as it concerns precedency, Page 6. 
--Howel on Preced, 9, 10, 11, See alſo Cotton's brief Abſtract 
of the queſt. of Preced. between England and Spain, preſerved in 
the Harleian Manuferipts. 

(z) Italy, Gaul, Germany and Britain. (M. S. Cotton's Pre- 
ced. ot Eng. and Spain.) | 

(a) Fr. Paul. in Pref. Con. d. Trent. 


thohecs, 
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tholics, particularly in former times, had an evident 
effect upon ſome of their laws with reſpec to the pri- 
vileges of Stranger Nations, who thought differently 
from themſelves ; and while the Reformation was in 
its infancy, attempts were not unfrequently made to 
cut off a right univerſally held to depend upon the 
Law of Nations, namely, that of Ambaſſadors to 
the free exerciſe of their own religion. () 

It 18 more evident in the manner 1a which various 
Colonies have been ſettled, according as the religious 
notions of the Settlers were liberal or confined. 
PExNNSYLVANI4 was purchaſed by fair treaty from 
the Indians, by the equitable and tolerant QUAKERs ; 
the Indians of South America were reduced to Sla- 
very by the Spa NIA RDS, upon the pretence of con- 
verting them more eaſily to Chriſtlanity. 

The ſame diverſity of Spirit appears in a variety 
of other inſtances ; and whenever a conduct is adopt- 
ed in the courſe of War or Peace, contrary to the 
approved cuſtoms of Europe, though conſonant with 
the practice of other parts of the world, 1t 1s a fair 
ground for complaint. Thus when the Duke of 
Cuiſe, had put ſome Spaniſh ſoldiers, whom he had 
taken priſoners, into chains ; 1t was made the ſubject 
of loud complaint by the Spaniſh Ambaſladors at the 
Congreſs at Vervins, as contrary to the Laws of War, 
and the humanity which ought to be obterved among 
. Chriſtians ; who never, ſaid they, treat their priſon- 
ers as if they were Turks. (c) By the Turiifo Law of 
Netions, therefore, this treatment was not illegal; a 
clear proof that there were more laws than one. It 
is no doubt in conformity with this ſpirit allo, that 
with fome Nations we are forced to make express 
Frealies to deliver ourſelves from piracy and flavery , 


(>) Wicquef. de L'Ambaſl. | 
(o) Lettre du 26 Fev. au Roi. 1598. Mem. de Bell. et Still. 


while 
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while among our own, (that is, in Euxopt ) the law 
oblerved by it, is ſafhcieut protection without them. 

Again, it is an opinion generally inculcated, and 
deſervedly fo, that from the relationſhip of all the 
V\ orld, we ought to be hoſpitable and kind to St rang- 
ers, whether they come from the Eaſt or from the 
V eſt; whether they adore Manowsert, or CHKIST; 
and this forms a very fair part of the Tu pean Law 
of Nations. The T:rks however are taught by their 
religion ſo to hate and deſpiſe the Chriſtians, that the 
epubet “ Chriſtian Dog,“ is every where beſtowed 
upon them, It is even forbidden them in many parts 
to make ule of ſo noble an avimal as the Horſe, and 
they are forced, as a mark of ſubmiſſion, to content 
themſelves with the humbler Aſs, whenever they ap- 
pear in public. (a) 

It is generally inculeated, that Strangers ſhould be 
equally protected in their property with Natives; and 
any public violation of this rule, authoriſed by an 

u/0pea” government, would raiſe an univerſal out- 
cry againſt it among the ſurrounding States. A very 
few miles by land or fea, bring us to countries whoſe 
exiſlence almoſt depends upon the pillage of Tra— 
vellers; and were you to preach the obſervance of 
your own cuſtoms to a Tartar, or an Arab, he would 
not underitand you. | 

There is another very ſtrong ſhade of difference 
between Euxoys and other parts of the globe, 
which powerfully confirms the ſuppoſition we have 
ſtarted; and that is, the remarkable opinion enter- 
tained by all European States reſpecting that famous 
part of the Droit Public, known by the name of the 
BALANCE of Powktr. Of this, according to the 
preſent ſyitem, the people of Autiquity, knew little 
ar nothing; and it was unknown even to modern 


(4) For this, and many other indignities, ſee Gibbon, Dec. 
and Fall, Chap. 52. 


Nations 
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Nations themſelves before the time of CHARIRS the 
Fifth. There is indeed a kind of natural policy, 
which ſelf-preſervation will ſuggeſt to all States, of 
uniting againſt one common powerful enemy, whoſe 
hoflility is open and flagrant ; and this is to be met 
with throughout the World: But no Sit of Na- 
TIONS, that I have yet heard of, except the moderns 
of Europe, bave laid down a em to prevent long 
before hand, ever. the juſt Augmentation of any par- 
ticular Power, which iu the end might prove detri- 
mental to the reſt; nor were any Ser of NATIONS 
before theſe, ſo coruetted together by Treaties, Al- 
hances, Guarantits, aud varus other tics, that the 
preſent ſlate of things can hardly be altered without 
the common conſent. The fear of ſuch an acceſſion 
of power as may prove fatal i the independence of 
Europe, is now held to be a fair cauſe for War; and 
Nations without ſenſe of 111:medr.icinury, or wiſh to 
avoid immediate danger ; conſequently, . without per- 
ſonal hate or paſſion, now join cheartully in the moſt 
dreadful conflicts to which the lot of Humanity is 
liable; a circumſtance which may be confidered as 
one at leaſt of the cauſes of that poliſh ard mildneſs 


which regulate the more humane mode of modern 


warfare. | 

An attention to this great variety in the common 
governing principles of action, which certain Com- 
munities entertain to the excluſion of others; has 
drawn from the Writers on the Subject, {ſtrong e 
of the ſoundneſs of the opinion we have adopted. 
I call them hints, becauſe no treatiſe that I remem- 
ber to have ſeen, has yet ſet it down as a broad un- 
controverted propoſition. But though ro potitive 
aflertions are to be met with to this purpole, yet 
from a combination of the general views of the mat- 
ter that appear to have been taken; 1} e lenſe of va- 
rious authorities is almoſt as clear to the point, as if 


it had been expreſsly aſſerted. 


M. De 
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M. De Calliercs, in his book called © La maniere 
de negocier avec les Souverains,” confines this Nego- 
tiation to the Sovereigns of Europe. © In order the 
tc better to underſtand,” ſays he, © the utility of Ne- 
te gotiation, we muſt conſider / the States of Europe 
ce os having ſuch intimate connection together, that they 
« ſcem to be the members of one and ihe ſame Republic.” 
(e) To this purpoſe allo are the ſentiments of other 
writers, as we ſhall hereafter have occaſion to de- 
mouſtrate. | 

In the treatiſe de Foro Legatorum, by Van Byn- 
kerſhoek, there is a very ſtrong implied opinion in fa- 
vour of our {yitem. A queſiton is made in the nine- 
teenth Chapter, how far any one Nation has the right 
to take from Ambaſſadors, the privileges awarded to 
them by the law of Nations. The author 1s clear 
that it has that power, provided it declares its inten- 
tion before hand; for, ſays he, the enjoyment of all 
their privileges depends upon conſez:t, One Nation 
can impoſe no obligation cn another, nor can the con- 
icut of all the Nations in the World together, force 
any one free State, ſingle as it may be, to follow their 
cuſtoms, if it chuſes to adopt others. — This opinion 
is founded upon that of GROTIUS, which holds that 
though it is contrary to the received Law, to try an 
Ambaſſador ia the courts of the country he refides 
in; yet before he is received in the country, it may 
be ſtigulatcd that he ſnall fo ſubmit to them. (/} 

VATTET, allo, adopts it in all its extent, when he 
comes to that part oi his fubjet. (g) But if theſe 

Authorities 


(e) De la man, de neg. Chap. 3. but vide luft. the ſubſect pur- 
ſued hiſtorically, particularly Chap. ili. 8 
rot. D. J. B. ei P. 2. 18. 5. 
(g) Voxons donc delle ebligatien la ccutume, l'uſage regu, 
„ peut impoſer auz Nations, non ſeule ment en ce qui regarde es 
miniſtres, mais aufli en general fur tout autre ſujet. Tous les 
* uſages, toutes les coutumes des autres Nations, ne peuvent ollie 
„ger un Etat independant, on en tout quit-y, a donné fon 
couſentement 
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Authorities are allowed, it 1s clear that the Law 
may be totally altered, accordiag to the Will of par- 
ticular Nations; and if fo, it can never be ſuppoſed, 
from the mere force of the term, that it is binding 
upon all the W orld. 

If Authority however, were ſtill wanting, GRo— 
ius and SUAREZ, are ſo full to the point as almoſt to 
decide it. The Law of Nations,” ſays the firſt, 
© receives its force from the conſent of all Nations, 
* or at leaſt of many of them. I ſay many, becauſe 
© there is ſcarce any Law, but that of Nature, 
„ which is common to /, the World. Nay, there 


e may even ve found in one part of the Karth, a Law of 


e Nalions, which is not known in another part of the 
* Earth; as we ſhall demonſtrate in its place, when 
« we come to ſpeak of Captivity and Poſtliminium.“ 
(i) Of the ſame opinion is Suarez, who affirms in 
different parts of his work, that the law in queſtion 
may be changed as far as it depends upon the conſent 
of men; that it may be changed by any particular 
Kingdom or Republic; and even, according to ſome, 
by private authority. (i) | | 
It 


* conſentement exprẽs ou tacite. Si quelq'une y decouvre dans la 

Suite, des inconveniens, elle eſt libre de declarer qu'elle ne veut 

plus s' y ſoumettre, et ſa declaration une fois donrès bien claire- 

* ment, perſonne n'eſt en droit de ſe plaindre, fi elle n'a aucun 
© egard ed la Coutume.“ 

Droit des Gens. L. 4. Ch. 7. 

So alſo Byakerſhoek, * Gens Gentem non obligat, nec vil m- 

„% nes Gentes cblivant altam, licet ſolam, qui ſui juris eſt, et aliis 


0 
. legibus uti decrevit.“ 

De For. Legat. C. xix. 
(1) © Jus Gentium, id eft, quod Gentium —_— aut multa- 
addidi, quia 


© rum voluntate vim obligandi accepit. Multar 


« yix ullum Jus reperitur extra Jus naturale, quod ipſum quo- 


que Gentium dici ſolet, omnibus gentibus commune. Imo ſœ- 
pe in una parte orbis terrarum eſt Jus Gentium quod alibi non 
, ut de Captivitate et Poſtliminio ſuo loco dicemus.“ Le J. 

aer i. . 1& I. 
(i) Quarto ex dictis colligitur Jus Gentium eſſe mutabile qua- 
tenus ex hominum conſenſu pendet; in quo etiam differt ex To 
natural, 


i. 
' | 
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It is very true that Burlemaqui contends, that vari- 
ations, when they are cruel, are mere barbarous cul. 
toms, from which all juſt and well-regulated Nations 
ought to abſtain. () But ſurely, when the very 
queſtion is concerning the „e r lity of a cuſtom, 
and other cuſtoms are proved to exiſt ; to get rid of 
them in this way, is a mere petitio principii; not to 
mention that the Nations thus adopting other Laws, 
have an equal right with any other, to callthemſelves 
(according to their own ideas at leaſt,) juſt and well- 
regulated. (/) 

Among the antient German People, the death of 
a man was not conſidered of that high conſequence, 
which the purer doctrines of Chriſtianity, and the 
more regular policy of modern States give to it at 

reſem; hence every murder, however atrocious, 
had the penalty of a fine in money ſet upon it, as the 
only puniſhment. When the juriſprudential Writers, 
however, come to conſider the Nature of the power 
of puniſhment; they all lay it down, that crimes 
againſt the Law of Nations, are puniſhable by al] 
Nations; whether thoſe who have received the 1nju- 
ry or not: and among thole crimes are expreſsly in- 


naturali. Imo dicunt aliqui poiſe mutari a privata auctoritate. 
Ratio eſt quia res prohibitaz Jure Gentium fimp!:citer, non ſunt 
male Ge fe, et intrinſece, —Suarez, De Leg. ac Deo Legis. L. 
+. G. 20. 8. 6. | 

Nam prius Jus, poteſt immutari a particulari regno vel repub- 
lica, quantum ad ipſum, &c. Id. L. 2. C. 20. 8.7. 

(4) Du Dr. Nat. 2. 6. 8. 

(/) We have unforturately, in che preſent times, experienced 
too ſtrong a proof of this, The miſerable departure of the 
French from that humanity which has conſtituted the diſtinguiſh- 
ing honour of modern warfare, however execrated by ail good 
men, is conſidered by themſelves as an elevation of their characler. 

I have already, in the preface, diſclaimed all perſorality or 
pation, in any thing I may be forced to remark concerning the 
French. The preſent example is evidently the beſt proof that 
could be cited in the ſimple courſe of the argument; and wholly, : 
therefore, independent of all perſonal feelings as an Engliſh- 
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A 


cluded Murder, and even Adultery. (n) The doc- 
trine is juſt with reſpect to thoſe Nations that obey 
the Law; but it would be ſurely too much for any 
one to aſſume the power of inflicting death the pu- 
niſhment commanded by it) upon a murderer of that 
Nation, which, like our Sax0! Anceſtors, compound- 
ed the injury for a ſum of money. Still leſs could it 
be expected that a man, whole very religion perhaps 
admitted of a community of Wives, ſhould know 
he was committing a crime, in merely conforming to 
his cuſtoms, becauſe er Nations chuſe, however 
reaſonably, to confider it as a breach of Heir Law. 

We have already obſerved, (n) that ſome authors 
have called inceſtuous marriages, in the aſcending 
line, a breach of natural right; and they hold al ſo, 
that, according to natural right, any man who has 
offended againſt Nature, may be puniſhed by him 
who has not. (o Now the Perſians and Aſſyrians, 
as has been mentioned, in many caſes, not only per- 
mitted, but held the oftspring of ſuch marriages in 
honour. (p) It would be abſurd to ſay, that accord- 
ing to the Law of all the States of the World; an 
one of them could juſtly puniſh the Perſians and As- 
ſyrians for theſe acts, however abominable ! 

From all that has been ſaid, a very eaſy expoſition 
is to be deduced of a remarkable phraſe of the Pre- 
ſident MonTzsquizU; remarkable however only in 


the calc, that his opinion on this ſubject is different 
from ours. 


(n) 4 Inſtitute 153. Coke there goes ſo far, as to call even 
'elony, a crime againſt the Law of Nations.—It would be need- 
leſs to ſtew the injuſt ice of puniſhing a Foreigner (though of Eu- 
rope) fora crime, of which he might know nothing. 
(n) Chap. IT. (6) Grot. D. J. B. et P. 2. 20. z. 
(Si les Aﬀyriens, f1 les Perſes, ont epouſé leurs meres, 
les premiers I'ont fait par un reſpect religieux pour Semiramis; 
** et 1a ſeconde par ce que la Religion de Zoroaftre donnoit la pre- 


ſérence à ces Marriages.” —Monteſq. De L'Eſp. D. Loix. L. 


26. Ch. 14. Wh 
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When he ſpeaks of any Nation, or Set of Nations, 
as the Tartars, and others, he ſays, the Law of Na- 
tions is ſo and ſo; a clear proof that he thinks there 
are different laws of Nations exiſting in the World. 
Thus ſays he, the law of Nations of a people who 
are yet in the Shepherd Rate, has for its ſubject, what 
among more civilized people is the ſubject of munici- 
pal inſtitution. (9) The Law of Nations objerved by 
th: Tartars, is to deſtroy where ever they appear! (r) 

The anonymous Commentator of Monteſquieu, 
does not comprehend, how that can be the Law of 
Nations, which profeſſedly is deſtructive of all Law. 
But the anſwer is plain; it means, that thoſe people 
who are in this terrible intercourſe with one another, 
expect, and know that it will be thus terrible; and 
this very knowledge and expedaiim, make it Law. In 
the fame manner as the Law of Turkey, which veſts 
every thing 1a the will of the Prince, and which 
therefore appears 7o us to annihilate a// Law; is, in 
fact 70 its inhabitants, the Law of that Country. 

We ſee then the effect of RxLICION, Morars, 
and GovERNMENT, not only upon the genius and 
laws of particular people, but upon whole Diſtricts 
of the Earth; and where there are ſuch oppoſing 
principles acting upon the minds and conduct of dit- 
ferent CLasszs of Nations, it is in vain that you ex- 
pect them all to conform to the lame law in their pub- 
lic intercourſe; equally perhaps in vain as if you 
expected the ſpirit of every Government, and of 
every code of municipal law, to be the ſame through- 
out thole States which, according to us, obey the 
ſame law of Nations. When therefore we make uſe 
of the common expreſſions, * the Law of Nations,” 
or © the whole World,” they are ſeldom to be taken 
in the extenſive ſenſe which is implied by thoſe 


(2) Eſp. des Loix. L. 18. Ch. 12. () Id. Ch. 20. 
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terms; but always with ſuch modifications as the ſuÞ. 
ject we may happen to be upon, will point out to us. 
Thus, in relating the tranſactions of Indian or Afri- 
can Empires, ſuch expreſions would merely mean 
the law of Indian or 4/ricen Nations; and the In- 
dian or Africen World; and ſo alſo, in our own 
daily tranſactions in Europe, we mean by them no- 
thing more than the law of the European World. 


CHAP 
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CHAP. V. 


HOW DIFFERENT CLASSES OF NATIONS MAY BE 
DISTINGUISHED, 


I AM here aware of a very natural queſtion which 
has the faireſt right to be anſwered before we ad- 
vance farther. 

If theſe principles are true, and the world is really 
fo divided, as it is ſaid to be; the diviſion no doubt 
ought to be marked and clear ;—and as every Nation 
aſſumes the right of deciding upon the law, it ſhould 
be known beforehand, what Copxs particular States 
obey, in order to prevent an unjuſt interference. 
We may therefore, it ſhould ſeem, be fairly called 
upon to ſhew the exact diſtinguiſhing line, by which 
Nations may be ſaid to belong to this, or to that 
Claſs. 

It muſt be conſeſſed that the anſwer to this, is not 
without its difficulty; for as there is no common So- 
vereign Legiſlator; no general appellant Juriſdicti- 
on; it is ſcarcely poſſible to point out with exactneſs, 
(or indeed any thing approaching to it,) what are 
the particlar States that are held bound to obey any 
particular Code. From what has gone before howe- 
ver, much may be collected, which, though it may 
not amount to abſolute certainty, will at leaſt prove 
to us a pretty ſure guide in the enquiry. 

For example; whenever we obſerve many diffe- 
rent Communities, in the habit of making Treaties 
and Alliances together; of holding Congreſſes, and 
entertaining ordinary or reſident Embaſſies at one ano- 
ther's Courts; of appealing to each others Mediation; 

| of 


NATIONS MAY BE DISTINGUISHED. 6) 


(a) of deciding their differences by one known /eltled 
rule; (let it be good or bad ;) or of carrying on War 
in the lame mode, (be it cruel or lenient ;) above all, ; 
when we ſee them governed by the ſame cuſtoms, + 
ariſing from climate or geographical ſituation, and 
bound together by one common Religion; then, may 
we fairly ſuppoſe that they agree, tacitly or expreſsly, 
to obey the lame law of Nations. 10 
One thing is deciſive; and that is, when we ob- | 
ſerve them ſearching for the rule of their duty i he * 
fame Codes of Juriſprudence, and agreeing to pay reſ- | 
pect to the opinions of the ſame Writers; in which 
caſe, it is equal to abſolute demonſtration, that they 
all come under the government of the ſame Law. (4) 
With us in Europe, and the Nations and Colonies 
that ſpriag from us, this has long been the practice. 
Things for the moſt part are ſettled and underſtood : 
the ſame Laws of War and Feace, of Treaties, and 
Alliances, are obeyed ; the ſame Max:ms are enforc- 
ed; the ſame Authoritres are cited; the ſame Religion 
unites us. It is not ſo with other Nations; and the 


(2) See Mably on the mode in which it is likely that the Tur- 
Liſh Empire will in time affimilate itſelf with the European 
States.—Droit, Pub. ch. 5. For the progreſs of theſe parts of the 
law in Europe, vide infr. chs. x. Kill. 
(4) Hence when we ſee a Nation, or its Miniſter, refuſe ts 
acknowledge authorities generally received by other States; it is 
a clear ſign, that it means no longer to obey the old Law of Nas 
ons: in other words that it means to withdraw itſelf from its Sei 
or Cle/s. We muſt all recolleC the correſpondence between the 
American Government and the French Envoy, Genet. Being 
told that his proceedings were contrary to the ſpirit of the doc- 
trines of Erotius and Hattel, he replied, that he knew nothing 
about Grotius or Pattel, but that his conduct was con formable 
to the doctrines of the Prench Cinſtilutin. This was either igno- 
ranee, or deſign; if the one. it can form no caſe; but if the other; 
it was almoſt a direct notice, that the French meant to retire 
trom the obedience they had paid to the Code of the European 
Law. In the latter caſe, therefore, Genet was not a Fool, as he | ) 


has been called, but merely conſiſtent. 
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propoſition is thus demonſtrated, that when we ſpeal: 
of the Law of Nations, we mean only the Nations 
of our own Sxr, that is, of EuroPs. 

But though a particular number of States may be 
avowedly within the pale of the ſame Law; it cer- 
tajialy can hardly fail to happen that there may be 
others barely upon the terge of il; and the complexion 
of their character, is therefore dark and doubtſul. 
Theſe, „may partake of two laws at the fame 
e time;” or they may abſolutely be under the con-. 
troul of one, with the reſt of the Nations of „er 
own Claſs ; while they partially adopt the other, as 
far as it regards their partial intercourſe with the Ne- 
tions of another Claſs. (c) Such States as theſe, are 
for the moſt part bordering upon one another ; or if 
at a diſtance, connected in ſome meaſure by Trade 
and Navigation; and ſuch States may be deemed to 
be in a kind of Twilight be/ween the two Laws, 

In this fituation, the TuxkIsH EMPIRE ſeems to 
have been for ſome time; governed no doubt in 113 
intercourſe with the Nations of the Eaſt and South, 
by the ferocious maxims of thoſe countries; but 
turning, with a manner ſomewhat ſoftened, toa 

connection with the States of the Weſtern World. (d) 
Ila this ſituation alſo formerly, the Ruſſian and Po- 
Iiſh Nations continued, before they came to adopt 
our manners and maxiuis in all their extent; and as 
it was comparatively late before this happened, they 
have ſometimes been called the mere Primi Barbaro— 
rum. | | 
The Ruſhans took their place in the European Re- 
public through the medium of the Greek Empire, 


(c) Per emationem mutuam populorum ſine ſpeciali conſenſu 
und tempore facto.—Suarez. Corollary 1. cap. 20. I. 1. De leg. 
ac Deo, &c. 5 | 

(4) Sce a good hiftorical ſketch of the connection between 
the Porte and the European States by Treaty, in Mably Droit. 


PuL?ic. ch. TY 
having 
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having embraced Chriſtianity in 989, when their 


prince Walodomir eſpouſed Anne the Siſter of the 
Emperor Baſilius Porphyrogenitus. (e) And it is 
not impoſſible that their backward ſtate of civiliza- 
tion and fraternity with the European States, might 
be owing to this, among other cauſes; the Greek 
Empire, though much connected from ſituation, be— 
ing different 11a manner, character, and race, from 
the German Nations. (V) 

The Pruſſians were even behiad them in rank; 


and their entty into the Claſs which obey the Eu- 


ropean Law, was probably marked by their conver- 
non to the Chriſtian Religion. 

So late as the thirteenth century, they are de- 
ſcribed to have been buried in the moſt profound 
depth of ignorance and idolatry. They at firſt liv- 
ed promiſcuouſly according to tradition, in woods, 
having neither manners, nor order, till an old man, 
named Warptwvur taught them by the example of 
the Bees the neceſſity for a King. He himſelf was 
the firſt Sovereign, and in extreme old age, offered 
himſelf a voluntary ſacrifice to the Gods of the Coun- 
try. The Knights of the Teutonic Order made ho- 
ly war upon them, and even 1a the thirteenth cen- 
tury, ſuch was their ſavageneſs, that they ſacrificed 
thoſe that fell into their hands, to their Idols. 

By chat time however the ſeeds of Chriſtianity 
were ſown among them; and between the zeal of 
Miſſionaries, and the ſwords of the Knights, they 
quitted their ignorance and entered into the rank of 
the nations of Europe. (g) 


() Gibbon. Decl. & Fall. ch. 55. Puffend. Introd. a Vhift, 
Un. I. 5. ch. 2. | | 

Y It was the opinion of Monteſquieu that Religion degene- 
rated in Ruſha under the Greek Emperors, to the low ſtate in 
which it continued, till Peter the Great renovated the whole nati- 
on in Religious, as well as other matters. (Grand. et Decad. 
Rom. ch. 22.) 


(g) Pufend, Introd. à Vhiſt. un. I. 3. ch. I. 
H 2 How, 
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How, or when it is, that a people in this ſituati- 
on may be ſaid with accuracy to quit their own Ser, 
in order to enter into another ; and by what modes 
and gradations it does ſo, is very difficult to be de- 
termined. In general however we may obſerve, 
that the ſteps have been very gradual, and the mau- 
ner by TREATY. 

Thus, the connection between Europe and the Ma- 
hometan States, ſeems univerſally to have commenc- 
ed by Negotiation, and Alliance. In former times, 
their mutual relations were ſolely thoſe of Enemies, — 
They exhauſted themſelves in war; they made peace, 
not to acquire friends in one another, but merely to 
recruit their loſſes; and that which firſt recovered, 
was the firſt to recommence hoſtilities. (4) But the 
weight and impreſſion of the character of Charles V. 
as they were the cauſe that the Syſtem of Europe 
was firſt reduced to ſomething like regular principles; 
fo they extended themſelves beyond the bounds of 
European Polutcs, and were the means of introduc- 
ing the Turkiyb power into the Chriſtian Confederacy, 
It was the more eſſectually to balance his ſuperiority 
of conſequence, that Francis I. was driven to en- 
counter the religious hatred of many of his fellow 
Chriſtians, when he ſubmitted (though not the firſt 
as has ſometimes been ſuppoſed) to enter into alli- 
ance with the Infidels of Conſtantinople. Long after 
his time however, the PoRTE was fo ignorant of the 
affairs of Europe, that till they became acquainted 
with the power and energy of ErtizaptTH's charac- 

er, they believed England to be a province of 
Fraice; (i) and even then, accorded privileges to 
the Ditch, on the ſuppoſition that the Belgic State 


() We ſhall conſider this ſubject more at large when we 
come to the influence of Treaties upon the European Law of Na- 
tions. 


(i) Birch. Mem, of Eliz. 1, 36. 
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was a dependency of England. (k) For a century 
and an half afterwards, they were but little known 
except to their old enemies the Venetians and Auſtri- 
ans, and were viſited by more diſtant people, as the 
Chineſe or Perſians are viſited, for the ſake of com- 
merce. 

It may be ſuppoſed therefore that little change 
was made in their maxims of State, or their law 
of Nations; and, accordingly, the moſt flagrant 
breaches of the Law, will generally be found to have 
happened in our intercourſe with hem, 

The growth however of the power of Ryffia in 
fne preſent century, and the conſequent neceſſity of 
ſupporting the Oztoman Intereſt, will probably be the 
means of their aſſimilatiug more cloſely with our. 
ſelves, than ever; as far at leaſt as their religious pre- 
judices will permit, 

By Treaty alſo, the Barbary States have at length 
been induced to aſſume a character a little, and but a 
little, more conformable to European maxims. Sti— 
pulations are inſerted in various articles of Treaties 
that have been made with them, that public Miniſ— 
ters ſhall enjoy the protection of the Laws of Nati. 
ons; and what thoſe Laws are, we are forced actual. 
ly to explain to them, 


wa 


— * — 


We have been the more particular and claborate, 
poſſibly ſo as to have become prolix, upon this im- 
portant part of the ſubject; becauſe though the argu. 
ments for our Syſtem are ſfafficiently obvious to any 
one who attends ſeriouſly to them; yet they have not 
only never till now been collected into one broad 
point of view, but are actually not often to be col. 
lected, except by implication. 


(4) Mably. Droit. pub. ch. 5. 
No 
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No one has yet laid it down in a clear, ample and 
preciſe manner that the Laws which are the objects 
of our enquiry are not the Laws of the World ; of 
courſe no one has yet examined, how far they obtain 


with particular Nations; or how far attention ought 


to be paid to the circumſtance of their obeying ano- 
ther Code. 

And here we ſhall take our leave of the general 
ſubject, having demonſtrated as far as we are able, 
the neceſſity in all ſpeculations concerning the Law 
of Nations, for confining what we ſay to ſome one 
particular Claſs of them, as they are united together 
under fimilar principles of action, and fimilar caſts 
of thought. | 

The chronological account of the law, as we our 
ſelves have obeyed it in EuR OR; the ſtrange ideas 
that were formerly entertained of it, generated by 


various local and important circumſtances; the gra- 


dual changes, (and the cauſes of them) which took 


place in thoſe ideas; together with the laſt improve- 


ments that were given to them, ſo as to elevate the 
Law into the rank of the ſciences, will be explained 
at large in the following chapters. 


CHAP. 
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CHAP. VI. 


THE HISTORY OF THE LAW OF NATIONS IN EUROPE 
AS OBSERVED BY THE CREEKS AND ROMANS. 


] SHALL not detaia the reader by enquiring what 
Savages were the firſt who peopled the foreſts of Lu- 
rope, or examining the ſtate of the iotercourſe of wan- 
dering Barbarians, who had no political importance, 
and little political communication. In the earlieſt hiſ- 
tory of this remarkable quarter of the Globe, two 
oelebrated and intereſting Ce of people preſs for- 
ward upon our obſervation, ſo far ſuperiour to all 
others, that they divert us from the reſt, and entirely 
abſorb our attention. Theſe are the famous nations 
of Greece and Haly, the laws of whole intercourſe 
once known, we have little occaſion, as far as it con- 
cerns our ſubject, to enquire into thoſe of egtempora- 
ry States. They led and domineered in the politics 
of the world; the mightieſt Nations bowed down 

efore them, and took their ideas and their tone, 
from their will or example. They were equaily ce- 
lebrated in arts, and in arms; they roger prin the 
depths of Science ; they ana] vſed the whole mind of 
Man; and all that the med led genius of Humanity 
could attain to, they made their own in a Mmanrer 
as rapid, as it was almoit miraculous. 

One thing however was wanting to the perfeCion 
which, had they poſſeſſed it, they would probably 
have acquired : : and that was, the knowledge of the 
doctrines of a Religion, which whatever may be its 
points of controverſy, has had the uniform effect, 
Where ever it has taken root, of producing a more 


equitable notion of things, and a milder fy{tem of 


Manners. 


Accordingly, 


+ + 


104 LAW OF NATIONS OP 


Accordingly, from the want of this great advan- 
tage, we may obſerve that the People 1n queſtion, 
while they were 1a the firſt ſcale of eminence in al- 
moſt all other reſpects, fall far ſhort of their poſteri- 
ty in their ideas of the Law we treat of. The want 
of a principle ſufficiently binding in their ſchemes of 
Morality, had a palpable effect upon their characters 
in private life ; and, as might be expected, it trans- 
ferred itſelf into the ſpirit of their Law of Nations. 
However therefore we may be accuſtomed to hear of 
their politeneſs, their arts, their refinements in ele- 
gance, or their knowledge of Laws; we find u 
Enquiry, that their politeneſs, while it ſharpened 
their underſtandings, had no effect upon their hearts; 
that their refinements were ſox the molt part ſenſual ; 
and when we come to contemplate the general ſcope 
of their Laws of War and Peace, they will be found 
too often to reſemble the Barbarians they deſpiſed. 

One of the moſt ſtriking Laws of the Romans, is 
that by which, inſtead of conſidering every man as 
a fellow creature between whom and themſelves 
there was an implied alliance; he was deemed a Be- 
ing to whom they were abſolutely indifferent, and 
with whom there was hardly more connection than 
with the brutes of the earth: Inſomuch that though, 
(to ule the words of the Law) when there was no 
treaty of friendihip with any particular Nation, it 
was not on that account conſidered as an Enemy; yet 
if any thing mutually fell into the hands of each 
other, it became a lawful prize; ſo that even if a Ci. 
tizen of either State came within the territory of the 
other, he might lawfully be reduced to Slavery, (a, 


(4) Si ęum gente aliqua, neque amicitiam, neque hoſpicium, 
neque fcedus amicitiz cauſa ſactum habemus; hi huſtes quidem 
non ſunt; quod autem ex noſtro ad eps pervenit, illorum fit: 
Fr lier bozo nofter al eie captus, ſervas fit, et errum. Tdemque 
elt ſi ab illis ad nos aliquid perygmat. Hoc quoque igitur caſu, 
Poſtliminium datum eſt, 


4 


Dig. L. 49. Tit. 18. L. 3. 
and 
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and it was therefore one of thoſe caſes in which the 
right of Poſtliminium had place. (0) 

The whole genius of their character, and of their 
very language, was of a ſimilar caſt, and the word 
which ſignified Stranger, was the ſame, both among 
the Greeks and Romans, with that which in its ori- 
ginal, denoted an Enemy. (c Among the former 
people, every one who did not ſpeak their language 
was ſtigmatized with the name of barbarian ;— 
3 ago Meaning literally, one who pronounces a 
language with an improper accent. This however 


would not be ſo remarkable, was it not for the curi- 


ous rights which they aſſumed to themſclves over 
theſe a , who were ſo unfortunate or ſo iuſeti- 
or, as to inhabit other Countries than their own. 
One of the greateſt of their Philoſophers, who car- 
. ried the reach of human intelle& as high as it well 


could go, aſſerted that Strangers were Slaves by 


nature; might be conſidered as beaſts of chace, 
and fairly hunted down; and another in conformity 
with this, gives 1t as the opinion of his Anceſtors, 
that of all wars, thoſe are moſt neceſſary and juſt, 
which are made by Men againſt wild beaſts; and 
next to them, thoſe which are made by the Greeks 
againſt Strangers; who,” ſays he, are natural- 


(5) The right of Poſtliminium {is that by which any Citizen 
of one State, taken in War by another, and releaſed from cap- 
tivity, re-enters the Thread of his Country and ſucceeds to the 
enjoyment of every thing which he would have enjoyed, had he 
never been abſent. The genius of this Roman Law therefore 
conſiders all Mankind, whom they had not made their Friends 
by Treaty, as a kind of Enemies; who though they do not open- 
ly attack them, are perpetually lying in wait tor them at home. 

(c) Hoſtis apud Antiquas, Peregriaus dicebatur. 

— Pomp. Feſtus. 

So alſo Cicero“ Haſtis enim apud majores noſtros is dicebatur, 
quem nunc Peregrinum dicimus. Indicant duodecim Tabulæ, 
Aut Status dies cum hofle, Itemque, Adverſus Hifem eterna 


auckoritas. 
De Offic. L. 1. Chap. 12. 
cc Iv 
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* ly our Enemies, and for whom we are perpetually 
* laying ſnares.” (d) 

Theſe opinions may ſerve to explain ſeveral of 
their tranſactions which have been delervedly conſi- 
dered as diſgraceful to them; and among the reſt, 
the ſhameful treatment of the Ambaſſadors of Darius, 
by the two molt renowned of their Republics, which 
has been thought by ſome to have been the mere ef- 
fect of the turbulent ſpirit of the Athenian Demo- 
cracy and a direct violation of the Law of Nations. 
(e) Poſbbly however, it was not ſo much an infrac- 
tion of Law, as a compliance with the prejudices 
above mentioned, which taught them another ſort of 
ſyſtem to be obſerved towards Strangers. ( f 

In the earlier ages of their hiſtory, the profeſſion 
of Piracy was fo far from being held diſhonourable, 
that it was publicly avowed ; and ſo late as the time 
of Tag at Rome; above four hundred years 
after the age of Lycurgus, and cotemporary with So- 
lon and Piſiſtratus, (when the Athenians are faid to 
have had both Tragedy and Comedy among them, 
and Greece might therefore be thought to have al- 
jumed a more civilized form;) the Phoceans, on ac- 
count of the ſterility of their foil were ſorced to ex- 
ereiſe Piracy, a profeſſion which according to the 
hiſtorian was n 7hofe 7imes held honourable, (g) 


(2) Ariſtot. Polit. L. 1. C 8. & Iſocrat. Oat. Pazathen. See 
Grotius' Remarks. D. J. B. & P. 2. 20. 40. z. 

(%) Rollin. Hiſt. Anc. | 

(J) It is remarkable that XI RX Is, Barbarian as he was, 
ſhewed he underſtood the Laws of humanity better than the Spar— 
tans themieives. That people cancetving themlel ves under the in- 
diignation of Talthybius tar their treatment of a Character 19 
iacred as that of an Ambaffador; delivered up two of their Ci- 
tizens as an expiatory Sacrifice to the Succeffor of the Perfian 
Monarch; who, out of maynanimity, ſavs Berodus, declined 
following the bad example of the Spartans.—Iie rod. L. 7. C. 


136. | | 
(c) Pierumque etiam latrochiio maris, quod illis temporibus, 
(Tarquimi Regis) g/7i2 gabe batar, vitam tolerabant. —— Juſt. 


. 
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But whatever might be their opinions reſpecting 
the rights of Strangers, their cuſtoms with reſpect to 
one another were hardly leſs feroctuus. The cruelty 
of their Laws of War is well known; and inſtances 
of it might be multiplied upon one another, which 
would fill the more humane European of modern 
times with horror. The Slaughter of Priſoners in 
cold blood; the execution of Generals after unthörtu— 
nate warfare ; (a humbled State which commands 
the lenity and compaſſion of Chriſtian Enemies ;) the 
hardſhips of perpetual Slavery; the abſolute annihi— 


lation of Cities; the wanton puniſhment of Hoſ. 


tages; the bloody perſonal revenge otien taken upon 
Enemies, only for having performed their duty Weh; 
—theſe are the points moſt eminent in the hiſtory cf 
their public intercourſe together. 

Examples of this, have already often been ſelected 
by others; nor is it neceſſary for thoſe acquainted 
with the Grecian ſtory to enumerate them. It will 
not however be improper to bring to their recollecti- 
on, the ſtrange inconſiſtency of character in the 
Athenians, who were reckoned the moſt poliſhed 
people of Greece, which marked them in the courſe 
of their wars. When about to attack Sciane, Melos, 
and Mytelene, they paſt a vote to deſtroy all the inha- 
bitants of the former place who were above the age 
of puberty; in the two latter, all, without exception. 

During the courſe of the Peloponneſian war, the 
Spartans and Corinthians having ſent an Embaſſy 
through Thrace into Perſia; the fon of the Thracian 
King was prevailed upon to ſeize the Ambaſſadors 
and deliver them to the Athenians. Thele unſortu- 
nate men, cloathed with a character univerſally and 
uniformly held ſacred, by the moſt ignorant Nati- 


tions, were put to death without trial, by a Decree 


of a People eſteemed the moſt enlightened of theix 
time. (4) g 


() Thucyd. L. 2. C. 67. 
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It is wonderful to obſerve ſuch a people in the 
ſame war, calmly voting in full aſſembly thoſe acts 
of inhumanity which ſo much diſgrace them. Had 
they been committed in hot blood, or with arms in 
their hands, much might be ſaid for them; but} in ge- 
neral, when a place which had ſtood a ſiege, was 
unhappy enough to be reduced to ſurrender; the 
ferocious populace were formally ſummoned in Athens 
itſelf, to diſpoſe of their Captives; and the unhappy 
men commouly became victims to the avowed max- 
ims of their Law. | 

In this manner it was that the Ciginetans, brought 
in captivity from Thyræa in Lacoma to Athens, 
were all of them executed in cool blood. Nor, as 
might be expected, did they kere, or in a variety 
of other inſtances, do any thing not warranted by 
the example of their enemics. The Spartans at the 
ſurrender of Pl/at&e, purſued the ſame bloody max- 
ims, and revenged themfelves after the battle of 
gos Potamos, by executions equally as barbarous 
and unjuſtifiable, as thoſe ordered by thetr mhuman 
rivals. Through the whole progreſs of the war, in- 
deed, the ſame ſpirit is to be diſcovered ; and where- 
ever the Merchant Ships of Enemies or even neutral 
Powers were met with, the uſual mode was to put 
the crews to death. 

Slavery was univerſally allowed among them, and 
a more diſguſting picture than that which 1t preſents 
10 us, is ſcarcely to be met with. 85 

The circumſtances indeed which attended the 
Lacedmonian Slavery, are ſhocking beyond concep- 
tion; nor of all the examples of cruelty and wicked- 
neſs, which ſtain and diſgrace the annals of mankiud, 
can any thing be found more horrid, or more revolt- 
ing to nature than the xz) @ or ſecret Law of the 
Spartans. By this, when the Helotce or Slaves, be- 
came fonumerons as to give umbrage to their Mal- 
sers, it was allowable to thin them by death, E 
Wat 
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that in a manner the moſt miſerable, on account of 
the apprehenſion of it in which they muſt always 
have lived, Some of the ableſt of the young Men 
were diſpatched privately into the country, armed 
with daggers and taking with them a little neceſſar 

roviſion. Theſe, in the day time, hid themſelves 
in the Thickets and Clefts, and in the night 1tiued 
out 1ato the highways, and murdered all the Helots 
they could light upon. Sometimes however they ſet 
upon them in the day, while at work in the fields, 
and thus in the very act of procuiing proviſion for 
their Maſters. (i) 

Such barbarous actions however, though they 
may give a ſhock to our compaſſion do not move our 
wonder or indignation, ſo much as thoſe deliberate 
violations of reaſonable and natural juſtice, which 
we might have expected any where but in that 
country which, from the number and eminence of its 
philoſophers, ought to have been nicely accurate in 
It's maxims concerning right. It appears,” ſays 
a modern author, who has ably delineated their po- 
licy and hiſtory, © to have been very generally held 
among the Greeks of that age, that Men were bound 
by no duties to cach other ww:thout ſome expreſs Com- 
pada.” The property of Foreigners might be any 
where ſeized, and themſelves condemned to ſlavery. 
or even put to death without any breach of human 
Law; and ſo far from any breach of divine Law, 
that prayers were addreſſed to the Gods for favour 
and aſſiſtance in the commiſſion of ſuch violences. 

Thoſe connected with them by focial compact they 
deſcribed bya term peculiar to themſelves, Exspo x- 
DI; meaning originally, perſons with whom the 
had poured wine to the Gods, as a proof of their 
Compact. Thoſe who had forfeited their claim to 
the benefit of this ſort of alliance, were called 


(i) Potter's Antiq. 1. 619. 
EcsrONPDr, 
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EcsronD1, that is, Out of Compad, or Out-Jaws. 
Upon the ſurrender of Platœa to the Spartans, the 
Commiſſioners of the latter determined that their pri- 
foners were EcsyoxnD1; they were aſked one b 
one, whether in the preſent war they had done ſer- 
vice to the Lacedæmonians; and anſwering in the 
negative, they were ſeverally led aſide and put to 
death to the number of two hundred Platœans and 
twenty- ve Athenians. (Y) 

We may here obſerve a remarkable ſimilarity be- 
tween this mode of proceeding and that of the Com- 
miſſioners of the French Convention, towards thoſe 
of their own Nation taken in war, whom they con- 
demn (and in this they are not inconſiſtent) as guilty 
of Treaſon. In ſuch tranſactions therefore, the 
Greek Law of Nations conſidered the Subjects of one 
State in open hoſtility with another, in the ſame 
point of view, as modern Nations conſider thoſe 
that are guilty of Treaſon ; which, as there was no 
allegiance due, was the ſummit of Injuſtice. 

So much then for the Greek Law of Nations ; 
we will now turn to the Romans, who, it muſt be 
confeſſed, preſent to us a picture ſomewhat more re- 
gular. | 

Many of their Inſtitutions, as well as many facts 
of their Hiſtory, prove to us that they went far be- 
voud their rivals, in this Science. Nor can it be ſaid 
that they improved upon the Grecian Law, ſo 
much as they had an original one of their own, ſu- 
perior to the other in regularity and equity. 

So early as in the hundred and fourteenth year of 
their State, when Ax cus MakrT1vus is ſaid to have 
begun his reign; a Ceremony was inſtituted among 
them which would do honour to the wiſeſt and moſt 
poliſhed of the modern Nations; I mean their fa- 
mous mode of declaring War. That Prince 1s de- 


0 Mitſord's Hiſt. of Greece, C. 15. S. 7. 
| ſcribed 
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ſcribed by Livy as of a genius between that of Ro- 
mulus, and Numa; and as the latter ſoftened the rug- 
ged minds of his new People by the Ceremonies of 
Religion; So Martius wiſhed to temper their Valour 
with Juſtice, by the inſtitution of Ceremonies in 
War. Whenever therefore the State had cauſe of 
complaint againſt another, a Herald, called the Pa- 
TER PATRATUs, or Chief of the College of Heralds, 
was firit ſent to the frontiers of the offending Nation 


to demand redreſs ; and if within thirty-three days, 


juſtice was not done, then, and not till then, the 
were to be conſidered as Enemres and purſued with 
fire and ſword. Notice of this even was, after all, 
to be given, by the return of the ſame Eerald to the 
Frontiers and caſting a Javelin into the hoſtile Terri- 
tory. (1) | | 

So much generoſity in an infant and precarious Na- 
tion, promiſed many intereſting and magnanimous 
actions in the courſe of their Hiſtory afterwards ; 
and accordingly, without meaning to go into the 
compariſon of their examples of patriotiſm with thoſe 
of Greece, we ſhall not be far wrong in ſaying that 
they exhibit much greater inſtances of regular Law, 


in their intercourſe with foreign Nations. Theſe are 


for the moſt part ſo well known, that it would be un- 
neceſſary as well as tedious to dwell on them ; man 

of them however ought on this occaſion to be fer 
forth, as it proves them to have had very ſtrong and 
ſuperior ideas, of the duties which Nations owe to 
one another. Some of them indeed will for ever 
form the baſis of many modern queſtions; As the 
tranſaction of Poſthumus with the Samnites, the cele- 
brated epoch of the Candine Forts. The diſavowal 
of this General's conduct by the Senate; their offer 
to ſend him back; the refuſal of the Samnites, and 
the conſequent arguments on both fides, ( furniſh 


(1) Tit. Liv. L. 1. C. 4,2. 
(7) Vid. Cicer. de Offic. L. 1. C. 11. 


the 
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the matter for the very intereſting and important 
part of modera Juriſprudence, called the Spoxs1g, 
about which there are ſtill various opinions. (7) 

Their notions alſo of military Law, in regard to 
foreigners, went in ſome reſpects as far as our mo- 
dern refinements. There are, ſays Cicero, certain 
duties to be complied with even towards thoſe who 
have injured you; and in puniſhing, and avenging, 

there is a particular mode to be obſerved, which 
gives riſe to the Laws of War. (o) 

Amongſt theſe Laws it ſeemed to be laid down, 
that no Roman could fight even for his country with- 
out a commiſſion, which in all reſpects is fimilar to 
the modern notions, that thoſe who ſo fight may be 
puniſhed as Robbers. (2) 

In compliance with this therefore, when the 
younger Cato was diſmiſſed by Tompilius from his Pro- 
vince, with the reſt of the officers of his Legion, and 
wiſhed to remain behind for the reſt of the Cam- 
paign ; his Father wrote to Pmpilius, deſiring him 
to adminiſter the military Oath to his Son, de novo; 
as the legion in which he had ſerved was no longer 
under his command. | 

The letter alſo to his Son, lays it down that it was 
contrary to Law for one t @ Soldier to fight with an 
Enemy. (q) 

The ſpirit of the reſt of their Laws of War, was 
generally of the ſame regular caſt ; we ought not, 
lays CamILLUs, (at a” ume when their civilization 
was comparatively backward) to aſpire ſo much at 
victory, as to endeavour to avoid the infamy of ob- 

taining it by baſe means; (7) and one of their earlieſt 


(n) See Vaitel. 2. 14. 209. (o) Cicer. de Offic. L. 1. C. 11. 


(p) Vattel, D. des G. L. z. S. 226. 
(%) Negat enim jus elle, qui miles non fit, pugnare cum hoſe, 


—[b. 


(r) Plutarch, Vit. Camill. 


maxima, 
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maxims was, that they ſhould wage war with not 
more valour than juſtice. (5) 

It was a compliance with theſe principles that gave 
birth to many of their moſt virtuous, if not their 
moſt brilliant actions: that Celia was ſent back to 
Porſenna ; that Regulus returned to Carthage; and 
thoſe who treated of an exchange of priſoners after 
the battle of Canna, to Hannibal; that Fabricius re. 
fuſed to aſſaſſinate Pyrraws ; and Camillus, to receive 
the children of the Fuliſci. 

A ſenſe alſo of the neceſſity of enforcing ſuch doc- 
trine upon others, produced from them many ſeve- 
rities toward foreign Nations; and the utter deſtracs 
tion of one of the nobleſt Cities of GKK CR was 
profeſſedly the conſequence of her having infringed 
the rights of Ambaſſadors. 

Theſe rights themſelves formed one of the moſk 
remarkable features of their Law, and are deſerved- 
ly celebrated as being better underſtood by them than 
by any of the antient Nations. Indeed the very ex- 
iſtence among them of a College of Heralds, to pre- 
fide over and expound rules, expreſsly drawn up for 
their conduct toward foreigners, beſpeaks them a 
People far advanced in the Law of Nations conſiders 
ed as a ſcience. | 

With all their ſuperiority however, they gave into 
the rugged notions which the want of a milder reli- 
gion, and conſequently a more equitable ſyſtem of 
morality, made them imagine nothing more than juſt; 
and though they poſſeſſed magnanimity beyond moſt 
others, yet they were generally cruel, and in many 
reſpects ungenerous. | 3 

Of this, the whole plan and ſcheme of their Tx1- 
UMPHS are an example. To depreſs an enemy in his 
ſpirit and pride of mind, (the only conſolation he bas 


() Juſtique ea, non minus quam forte didicimus genere. 
Liv. L. 5. C. 27. 


Vol. J. 1 left, : 
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left, when his ſtrength and his power are annihilat- 
ed;) To debaſe and mock his condition becauſe we 
fear it no longer; To exhibit him to a gazing, fero- 
cious, and ſometimes, deſpicable multitude ; an ex- 
ample of the uncertainty of fate, or perhaps (what 
is infinitely worſe for his own feelings) of miſconduct, 
and perſonal imbecility ; is ſurely to add infult to in- 
Jury, and to ſharpen unneceſſarily the ſtings of mis- 
fortune. Yet to do this, was the higheſt ambition, 
and almoſt the higheſt reward of a Roman General, 
T he captives of his arm were led a miſerable inſtance 
of fallen grandeur, behind his Chariot Wheels; and 
the higher their rank, their power, or their charac- 
ter, the greater the triumph of their inexorable Con- 
queror. Death itſelf by the Executioner in priſon, 
was even ſometimes the cloſing ſcene of this inhu- 
man ſpectacle; a puniſhment which after ſuch humi- 
liations, was rendered ſurely leſs than ever neceſſary, 
either as a matter of policy or revenge. (7) Ihe ut- 
moſt ravage and bloodieſt conduct in open and doubt- 
ful war, is perhaps more ſupportable than ſuch a 


fyſtem. (u) 
; Nor 


(%) The following animated paſſage from the Speech of Vibius 
Virius againft the Romans, will ſufficiently prove to us the 1a. 
vage inhumanity of their proceedings towards priſoners. * Cru- 
* ciatus contumeliaſque quas ſperat hoſtis, dum liber, dum mei 
“ potens ſum, effugete morte, 8 honefta, etiam leni, 
„ poſſum. Non videbo Aye. Craupium & Q. Furlviux vie- 
* toria inſolenti ſubnixos ; neque vinctus per Urbem Romam, tri- 
„ umphi ſpectaculum trahar, wu! deinde in carcere, aut ad palum 
e deligatus, lacerato virgis tergo, cervicem ſecuri Romana Subyi- 


ciam. 

a Liv. L. 26. C. 13. 
(2) See PLutTAncn's account of the Triumph of Paulus CEmi. 

lus. After the preateſt diſplay of acquired riches, there came, 

ſays he, the king's Children led captives, and with them a train 

of Nurſes, Maſters, and Governors, who all wept and firetched 

forth their hands to the SpeRators, and taught the little infants to 


beg, and intreat their compaſſion. After theſe came Perſius _ 
Cu, 
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Nor were they leſs free from reproach, when ſharp- 
nels of mind, rather than ſtrength of arm, was ne- 
ceſſary for their intereſt; when, for example they 
came to negotiate, to make, and to interpret Trea- 
ties. They here exibit inſtances of chicanery, any 
thing but conſiſtent with that magnanimity and force 
of loul, which were peculiar to them on other ccca- 
tions. Of this, nearly the whele of the third Punic 
War, particularly their laſt tranſaction with Car- 
thage; and the quibble of Quixr. FaBius Las+o, 
to deſtroy the Fleet of Antiochus, are memorable 
examples. (v) 

The whole courſe of their hiſtory indeed, marks 
them a people determined to purſue their own great 
object, of dominion, by every mode, generous ot 
ſubtile. They were as crooked in the cabinet, as 
they were energetic in the field; and the conduct of 
the Senate for ages together, has been celebrated as a 
maſterpiece in politics, in a ſenſe even Machiaveltian, 

I do not mean to ſay that the inſtances which may 
be ſelected from their hiſtory, of bad faith, and im- 
proper interference in the affairs of other Nations; of 
open violation of the rights of neutral powers; and 
of public plunder and robbery which every where 
characterize them, (w) were not often blamed b 
their own writers, or may not be equalled by the con- 
duct of very modern and enlighteued Nations. But 
in the latter caſe, whatever may be the effect of pow- 


ſelf, clad all in black. He looked like one altogether aſtoniſhed 
and deprived of reaſon through the greatneſs of his misfortunes. 
Plut. in Vit. P. CEmil, 
Perfius afterwards deſtroyed himſelf in priſon. 3 
(2) Antiochus being deteated by that General, N to give 
up to him one half of his Fleet. The manner in which the Ro- 
man executed the Treaty, was by cutting every Galley in halves, 


and thus depriving him of the whole. 
Valer. Max. L. 9. C. 3. 


(% See the Comments of Monteſquieu upon theſe parts of 
their Hiſtory, —— Grand and Decadence des Rom. 
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er in eommanding ſubmiſſion, it is al ways well khown 
when the Law of Nations 1s broken ; cotemporary 
States are appealed to, and the caule is tried, in ar- 
gument at leaſt, by known principles and ſettled rules. 
Of this mode of proceeding the Antients, either 
knew nothing, or did not make uſe of it; which 
warrants a fair inference, that what was thus done, 
was not conſidered as an infraction of law. It is the 
more warrantable, becauſe of all the nations of the 
world, none ever paid a more religious, or indeed 
ſuperſtitious deference, than the Romans, to the 
force of promiſes and oaths; a point of their cha- 
rater which ſtands foremoſt in the numerous and 
able critical diſquiſitions, to which the actions of 
this wonderful people have fo often given birth. 

But whatever was their inhumanity, or the bad 
Faith of their government towards foreign princes, in 
their progreſs to dominion; their conduct towards 
the bulk of the people they conquered, was for the 
moſt part exemplary, and far different from that 
which we have noticed of the Grecians. To civi- 
lize by conqueſt; to melt down and incorporate the 
ſubdued Nations with their own, and derive aſſiſt- 
ance ſtom them, as from their fellow Citizens, in fu- 
ture attempts againſt others; was a great part of their 
policy. But to act thus, was directly contrary to 
that revengeful and bloody ſpirit which diſtinguiſhed 
the Grecian Politics: And accordingly we find, that 
after baving puniſhed, or got rid of, the Cy14rs of 
the Nations they ſubdued, the people for the moſt 
part were leſt in the enjoyment of their religion and 
cuſtoms, much of their property, and often of their 
very Government itſelf. (x) : 

This 


(+) I am aware of many inſtances of ſeverity towards priſoners, 
which may ſeem to militate againſt this poſition ; particularly 
that of the 'Teutonic women, who, upon the defeat of their hul- 

bands by Marius, ſent a deputation to that General, to — 
| or 
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This principle of action, poſſibly took its riſe from 
the accidental conduct which they were obliged to 
purſue on the firſt foundation of their State. A hand- 
ful of people brought together on the hazard ; with- 
out connection, almoſt without territory, and abſo- 
lutely without wives; could not purſue thoſe inex- 
orable maxims which regular and long eftabliſhed 
States fell into. At leaſt they could not expect to be 
rapid in their augmentation, except by the very mode 
which the policy of Romulus didated ; and once be- 
gun, they might continue it from habit alone, if not 
convinced by experience of its ſuperior benefit. 

This however has been differently accounted for 
by a writer of reſearch and learning of the preſent 
time. 

In conſidering the various eſſects upon the Law of 
Nations which are produced by different mades of 
life, Dr. Falconer refers this variation between the 
Greek and Roman Law, to the manner of hving w 
the two countries, In the Savage and the Shepherd 
States, ſays he, much land is neceſſary for the main- 
tenance of the people; and when one People is con- 
quered by another, the defire of enereaſing their 
quantity of food by the acceſſion of their territory, 
makes the Conquerors thin the inhabitants by milita« 
ry execution. On the other hand, where agricul- 
ture prevails, as much leſs land is neceſſary, there is nv 
reaſon why the priſoners ſhould not enjoy their hves, 
when there is enough for their ſupport, It was not 

then extraordinary, that the Romans whoſe agricul- 


for the ſecurity of their chaſtity and freedom, but were reſuſed, 
and voluntarily inflicted death upon tkemſclves and children. 
Flor. L. z. C. 3. -—But it muſt be remembered that this related 
only ta an Army which had juſt fought, not io a people canquer- 
ed, Thele Teurones had no country; they were in queſt of one; 
and there was therefore no reaſon of policy, why they ſhould not 
comply with the maxims of the time, which, with reſpect to the 


ſlavery of priſoners, were the ſame among the Romans as among 
the Greeks, | 
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ture could maintain additional numbers, ſhould 
receive their priſoners into their Society; while the 
Greeks who in ſeveral reſpects were in a ſituation 
fimilar to the people formerly deſcribed, (thoſe in a 
ſavage and ſhepherd State) tell naturally into more ſe- 
rocious maxims. 

He goes on to prove this latter poſition, by the 
number of Colonies which Greece ſo oſten ſent 
forth; a ſure mark that there was not enough for their 
maintenance at home. ( | wo hi 

Now I own this reaſoning appears by no means ſo 
ſtrong as to produce conviction, For in the firſt 

lace, Commerce as well as Agriculture will produce 

od, If not in as great a degree in very rich ſoils, 
yet in a much greater one, in ſoils comparatively bar- 

en, and if the Romans were Huſbandmen, they 
deſpiſed commerce. The Gxzzxs (particularly the 
ATHENIAaNs and CoRINTHTANS) not only did not 
deſpiſe agriculture, but roſe to great eminence in com- 
merce. Many of their anceſtors came from Puox- 
Ne and from EGcypr; and the commercial ſpirit 
of the one, and the agricultural ſpirit of the other, 
would in their new ſettlements find ample room for 
the exerciſe of both. For while the great length of 
their Caſt, their numerous Harbours, and the mul- 
titude of Rivers, with which their whole Country 
was interſeded, held out the greateſt incitements to 
Trade; the fertility of a 4 of their provinces, 
equally inciied them ta a vigorous cultivation. 

The face of the country has been accurately deli- 
neated by their own writers, and their accounts have 
been well coilated by modern erities - and though 
Ax c Ala, Dor1s, ALTOLIA, and Ar TIC A, are der 
ſcribed as extremely mountainous; yet the latter is 
ſaid to have been fertile in Olives and Figs; and the 


Y Falconer on Climate, B. 6. C. 3. 
vales 
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vales of THESSALTY, BoEO TIA, Lockis and Pao- 
ois, and „ AR Os and MussENIA, were 
fruitful in corn to a degree of celebrity. 

With reſpect to the colonies ſent out by the G RR. 
cIANs, the argument, does not perhaps apply fo 
much to them as to the Romans theinſelves, whoſe 
colonies were a well known political inſtrument for 
ſubjugating foreign Nations, and extended far and 
wide. 

But the reaſon againſt this opinion which, it ſhould 
feem, ought naturally to have moſt weight, is drawn 
from the high ſtate of perfection to which the Greeks 
attained in all the refinements of Art and Science; 
and which even, while they were forced to crouch un- 
der the ſword of their rivals, rendered them ſtill ſupe- 
rior not only to their conquerors, but to all the 
world, 

Such refinement however is totally inconſiſtent 
with the ſavage, or ſhepherd ſtates; for men do not 
commonly attain, even to a muderate degree of me- 
rit in the Arts, till leiſure has been afforded for the 
diviſion of profeſſions and of labour, by the eaſe 
and certainty by which ſubſiſtence may be acquired. 

We pretend not however to account, farther than 
we have done, for this marked difference between 


the Greek and Roman Law of Nations ; contenting 


ourſelves with obſerving the fact, as a ſtrong corro- 
borative proof of our point, that the Ll aw in queſ- 
tion, 1s only that which obtains among a particular 
Claſs or number of States. The Towns of Italy and 
of Greece lie nearly in the fame latitudes : betwecn 
Brunduſium and the Acro Ceraunian Promontory, 
there is not more than one degree of longitude; and 
between Rome and the Ionian Nations, (nearly the 
extreme points of the two claſſes of People) not 
quite ſixteen degrees; the ages of their Republics 
were almoſt the ſame; the time at leaſt when the 
Roman 
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Roman maxims were moſt inculcated, and the im- 
proved ſtate of Greece, were abſolutely cotempora- 
xy, (z) and in their religion any eſſential variation is 
not eaſily diſcovered; yet ſo marked, and ſo deep is 
the line of difference, which we find in their Laws 
of Nations. 
Such then was the character of the Law among 
theſe two remarkable Sxrs of Pror rx, till the one 
was incorporated with the other by conqueſt, and 
both together yielded at laſt to a deſtiny, which for a 
long time covered the whole European World with 
miſery, and darkneſs. 


| 105 There were not forty years between Alcibiades and Ca- 
mullus. 


CHAP. 
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CHAP. VII. 


THE PRINCIPLE OF THE SCANDINAVIAN LAW OF 
' NATIONS. 


In that unfortunate period, when the populous 
North poured forth her multitudes to overwhelm 
the far famed Miſtreſs of the World ; when every 
thing that was elegant, and every thing that was 
wile, gave way to the rugged 1gnorance, and def, 
tructive fury of our Scynthian Anceſtors ; the Laws 
of all kinds as well as the diſcipline of the Romans 
were loſt amid the general uproar. The Sconding- 
vian ſwarms, conſumed, or ſwept off, every thing 
that came in contact with them; the old Nations 
melted away; no veſtige of former civilization was 
left, and the little humanity or order that had been 
cultivated, fled from before a people who deſpiled, 
or never had been acquainted with them. A new 
Set of Nations therefore got poſſeſſion of the World ; 
and a change in notions and manners; a different 
language, and a different Religion, were intio- 
duced. 

Theſe new Maſters of EuxoOoPE were of the moſt 
rugged caſt ; they delighted wholly i; blood; war 
was their paſtime, and flavghter their featt; and 
theſe manners, generated perhaps at tirit by the cli. 
mate, were confirmed by their Religion. (a) | 


(a) See a full account of their CharzGers and Inftituiions in 
Ceſar and Tacitus; Pelloutier. Hin. des Celtes. Mallets North, 
Antiquities. 'Tem le on Heroic Virtue. Eiytoli, Ce caus. 
contempt. Mort. Gibbon's Account of the Scythians 
and Fall. ch. 26. and the elaborate Notes of Robert on, 
duc. to ch. 5. 


The 


Decl. 


Int 10 
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The preſent Nations of Europe are ſaid to ſpring 
from two claſſes of people; the CETLTIG and the 
SARMATIAN ; in their race very different, and in 
their religious notions by no means the ſame. 'The 
firſt gave origin to the Gauls and Britoas ; the laſt 
to the Scandinavians or Goths. The former of 
theſe, as is well known, were taught certain myſ- 
teries by the Davips which are now 1mpenetrable 
from the loſs of the documents that contained them; 
(Y) the latter were abſolute Polytheiſts, which may 
be gathered from various monuments that remain. 
(c) In thoſe points however which could at all in- 
fluence their public characters, or the ſyſtem on 
which they proceeded towards other nations, there 
was a terrible ſimilarity between them. Both of 
them believed in the immortality of the ſoul, taught 
tothe one by the Druids ; to the other by Zamor- 
xls; and both endeavoured to deſerve Elyſium in a 
manner equally horrid to themſelves and dangerous 
to their neighbours; ſince they concurred in imagin- 
ing that violent death was the only paſſage to Para- 
diſe. 

It is wonderful under this influence to what a 
height they carried their contempt of life; inſomuch 
that death, and that, in its molt violent form, ſeem- 
ed to be an object of their courtſhip, and he who 
died of old age was covered with infamy. To die 
with his ams in his hands, was the vow of every 
free man, and the pleaſing idea they had of this 
kind of death, led them naturally to dread the 
thought of periſhing by diſeaſe or old age. Hence 


(3) The Britſh Druids (Gught their myſteries in verſes which 
their ſollowers were ſometimes twemy years in learning. Crlac 
De Bell. Gall. C. 13 Theſe are entrety loft. | 

(c) They are very authentic, and were brought together into 
two collections called th: Eida, by SzmuxD SicrrssoN, born 
in 1957, and SxoRRo, Judge of Iceland, in 1225. (See the 


North. Antiq. 2. 21, 22. Pei.) 


in 
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in their legends and poems, the warriors as they fell 
in the field, are reported to die ſinging or laughing ; 
(d) and hence when by accident, (which more poliſh- 
ed men would call lucky, but which they deemed a 
masfortune,) any of them advanced in ſafety to years, 
in ſpite of the perils of war, the cuſtom was to de- 
{roy themſelves, either by their own hands, or by 
being carried into a field of battle, or by having 
recourſe to the kindneſs of their friends to perform 
this acceptable ſervice for them. (e) 

Sometimes they threw themſelves down precipices 
into the Sea; and in Sir William Temple's time, 
there was ſtill in Sweden a place called Op iN s HALT, 
the name of which was preſerved as a memorial of 


. © ; \ , 
this ferocious cuſtom. It was a great bay in the Sea, 


encompaſſed with ſteep and rugged rocks ; ard they 
hoped by the bolducſs of ſuch a violent death, to 
renew their pretence to an admiſſion into the hall of 


their founder and ſupreme God, which they had loſt 


(4) King RexcGer, who died ſinging the pleaſure of death in 
a ſield of battle, cries out at the end of a Sta za, The hours of 
% my life are paſſed away, I ſhall die laughing. The conclu. 
fion of Eulogy of a king of Norway is, © Hereaſter it ſhall be 
recorded in hiſtory that king HALTER died laughing; and in 
praiſe of a man who died in ſingle combat, as recorded by Saxo 
Grammaticus, it is ſaid that he feel, laughed, and died. —North, 
Antiq. 1. 207. 

(e) Northern Antiquities, 1. 200. | 

There are in the ſame book, ſeveral curious inſtances of this 
contempt of the pains of death. A young warrior of Jomſ- 
bourg, in Pomerania, having been made priſoner, and led to 
execution after the cuſtom of the time, begged that he might not 
be led to puniſhment like a ſheep, Strike the blow faid he to 
his executioner in my face, I will fit ſtill without ſhrinking, 
* and take notice whether I once wink my eyes, or betray one 
e ſign of fear in my countenance. ' 


Another warrior having been thrown upon his back in wreſt- 


ling with an enemy, and the eonqueror being without arms ta 
diſpatch him, the vanquiſhed man promiſed to wait quietly in 
that poſture, till the er went for a ſword to kill him, and he 
{aithfully kept his word. Id. 1. 205, 207. 5 
| by 
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by failing to die 1n combat, and with their arms; 


There was however this difference between the 
notions of paradiſe among the two people ; that the. 
Cxurs imagined thoſe who died of natural deaths, 
were merely deprived of happineſs; while the Sc an- 
DINAVIANS 1 them © 1n caves under ground, 
all dark and miry, full of noiſome creatures, of 
ſtench and miſery. (g) The enjoyments of the one 
were alſo more mild than the other; the CkLTS 
paſſing to what they called FLAT Innts, or the 
Noble Iſland, which is deſcribed as green and flou. 
riſhing: (A) The Goths to the palace of Optx, 
who to uſe Sir William Temple's expreſſions, eter- 
nally kept open houſe for all ſuch Gueſts, where 
they were entertained at infinite tables, in perpetual 
feaſts and mirth, carouſing, every man, in bowls 
made of the ſkulls of enemies. (1) The modes of 
worſhip among both races were however, horrible 
to the laſt degree. The Druids ſacrificed priſoners 
of war by hundreds, by placing them in gigantic 
idols made of wicker, and burning them to aſhes. 
The inhabitants of Coerland are ſaid to have been a 
cruel race, whom all others avoided, © propter 
nimium Idolatriæ cultum; (+) and thoſe of Eſtland 
to have been worſhippers of Dragons and Birds of 
prey, to whom they offered up living men, bought 
of the merchants, and were particularly nice in chu- 


fing out thoſe of peculiar beauty. (/ 
| Hence 


(lt was related to Temple, by Count Oxenſteirn, the firſt 
of the Swedilh Ambafſudors at Nemeguen. See Temple's Mii- 
cellanea, Part 2. Eff, 3. on Heroic Virtue, and North. Antiq. 
1. 210, 
(8) Temple on Heroie virtue. 

(%) Macpherſon's Introd. ro Hiſt. of G. Britain, 

i) Temple on Heroic Virtue, 

(>) Adam. Brem. de fitu Dan. 12. | 


- 
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Lam et ipſi Leum chriſtianorum prorſus ignorant. Dra- 


e :darant cum volucribus, quibus etiam vivos litant homines, 
quos 
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Hence then it appears that it was a point of their 
"y Religion, to become familiar with ſlaughter ; 
and it was not merely their diſpoſition, but their 
bounden duty, to ſpread about them far and wide, 
what Chriſtianity teaches us to conſider as the moſt 
afflicting of evils. The Heroes, ſays the Edda, 
have every day the pleaſure of arming themſelves 
and cutting one another 1n pieces, but as ſoon as the 
hour of repa't approaches, they return on horſeback, 
all ſafe and ſound. (m) In this frightful Mythology 
alſo, their God Op, is called The terrible 
and ſevere God; the father of flaughter; the 
«© God that carrieth deſolation and fire; the active 
* and roaring Deity; he who giveth victory, and re- 
« yiveth courage in the conſlict; who nameth thoſe 
te that are to be ſlain.” () 

It will be not leſs agreeable than curious to ob- 
ſerve, as we ſhall do in the courſe of this work, 
how the horrors of theſe cuſtoms came to be loſt, 
amid the altered manners of Europe ; and how the 
very language of nations when they ſpoke to one 
another in their Treaties and public inſtruments, 
was expreſſive of a ſpirit the moſt mild and the moſt 
oppoſite to what has been recorded. 

Upon the whole then it follows plainly, that with 
ſuch maxims and morals, not only the municipal 
cuſtoms, ſuch as they might be, but the Law of Na- 
tions of the Northern people, muſt have been far 
different from that comparatively regular one of the 
Romans, of which we have been recounting the 
particulars. Their rules of Right, indeed, far from 
checking their dreadful and murderous inclinations, 
were themſelves ſo warped and adapted to them, 


quos a mercatoribus emunt ; diligenter omnino probatos ne ma- 
culam in corpore.habeant, pro qua refuſtari dicuntur a draconi- 


bus. Id. 13. 
(m) North. Antiq. 1. 120. 
(n) Id. Ib. 1. 36, 87. 


that 
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that they gave them freſh force. They looked upon 
war, ſays M. Mallet, as a real act of juſtice, and 
eſteemed ſtrength as an inconteſtible title over the 
weak; as a viible mark that God had intended to 
ſubject them to the ſtrong. They had uo doubt but 
that it was the will of the divinity to eſtabliſh the 
ſame kind of dependarce in this reſpect, as among 
other animals; and ſetting out from the principle of 
the inequality of mankind, as modern Civilians pro- 
ceed from the principle of their egua/:/y ; they infer- 
red that men had no right to what they could not 
defend, and this maxim therefore formed the baſis 
of their law of nations. ( Accordingly, they 
made open war upon all the order and regularity that 
were known ; and within a very few years after the 
firſt irruption, of this bloody race, a complete revo- 
lution in Law, as well as in every thing elſe, took 
place throughout Europe. The Roman people, lan- 
guage, and manners, paſt wholly away; and with 
them paſt away the Roman Law. 

From this time therefore we muſt begin as it were 
anew ; and confidering the world again in its infan- 
cy, or if you will, in a ſavage ſlate of Nature; we 
muſt watch its progreſs once more from ferocity to 
civilization ; until from the moſt lawleſs habits, we 
perceive it, under the influence of a milder Religion, 
together with various local circumſtances, advancing 
in this part of Juriſprudence, to comparative perfec- 
tion. 


(% North. Antiq. 1. 200. 


CHAP. 
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CH A P. VIII. 


THE HISTORY OF THE LAW OF NATIONS IN Eu- 
ROPE, FROM THE FALL OF THE ROMAN EMPIRE 
TO THE ELEVENTH CENTURY. 


Tur peaceful and well protected Inhabitant of a 
modern European State, will ſhudder at the picture 
which is now about to be ſet before him. More par- 
ticularly the happy native of Britain, will have rea- 
ſon to rejoice that he lives in different times, and 
from the fortunate ſituation of his ſoil, removed from 
ſuch horrors of war, as we are about to record, ſhould 
the world be ſo unfortunate as to ſee them revive. 
The law which we are now going to contemplate is 
nothing but a chain of the moſt cruel maxims; and 
as all ideas of principles or ſcience, ſeems to have 
been baniſhed, or rather never to have been enter- 
tained ; to ſhew what were the precedents which 
the Law ſupplied, will be merely to recount a ſeries 
of bloody and ſavage cuſtoms. 3 
Tkoposius may be ſaid to have been the laſt of 
the Emperors, who ſwayed the Roman Sceptre in 
its full power and luſtre. The diviſion of his migh- 
ty domain into two Empires under his immediate 
Succeſſors; if it was not the cauſe, was at leaſt the 
ſignal for the torrent of Barbarians to burſt from their 
mounds which broke down the whole force of the 
Roman power, and feparated the world into new 


States. (a) 


(a) Scanzianorum in reliquas mundi partes expeditioncs, 
et quaſi inundationes, &c.—And Bur. Suec, Deſcrip. 2. 


In 


* 
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In the very beginning of the reign of Ax ADIUs 
and Hownok1us, we find the repeated attempts of 
the Barbarians growing effectual; and long before 
the middle of the fifth century, we may obſerve the 
foundation of the modern kingdoms of Europe, 
among the provinces deſolated by the different tribes 
of Goths, Vandals, Burgundians, and Franks. 

Eighty years ſufficed to deſtroy even the name of 
the Weſtern Empire, and to reduce the remnant of 
its power to the mere kingdom of Italy, under the 


| Herulian Chief. (5) A century more brought down 


upon theſe devoted people; the Huns, the Awvars, 
and the Saxons, in order to complete the ruin which 
others had begun. | 

The laws of war of thoſe terrible Conquerors, 
may be known by their effects. The Romans were 
pot merely ſubdued, but annihilated ; their Cities 
did not imply paſs from old, to new maſters; but 
they were abſolutely reduced to a confuſed heap of 
ruins. The flight-ſketch already given of the religi- 


on and manners of many of the parent nations, may 


in ſome meaſure account for theſe bloody maxims ; 
and it muſt be owned that the deſcendants of Ovin 
were not unworthy their inexorable anceſtor. 
Whether from the principles of ſuch a religion; 
the hatred they bore their Enemies ; their love of 
booty ; or the mere ſavageneſs of their diſpoſitions ; 
their courſe was every where marked with a deluge 
of blood; and extermination ſeemed ſo entirely their 
object, that they have been not improperly hkened 
to wild Boars. (c) Gibbons compares the Huus of 
Attila, to the Moguls and Tartars, in their moſt ſa- 
vage ſtate ; and if the compariſon be juſt, miſerable 
indeed muſt have been the ſituation of mankind. 


Among the latter, the abuſe of the rights of war 


() Opoactk was the firſt Xing of Italy, in the Year 476. 

(e) Partim naturam populi ſuetam prælio, et fugientem diſſi- 
dia, zuſtar apram.—And. Bur. Suec. des. 2. 
Was 
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was exerciſed with a regular form of diſcipline. 
Whenever a City was reduced to ſurrender at diſere- 
tion, the inhabitants were aſſembled in ſome adja- 
cent plain, and a diviſion was made of them into 
three parts. The ſoldiers and young men were et- 
ther enliſted among their Conquerors, or maſſacred 
on the ſpot: the young women were reſerved for 
other purpoſes; and the old and infirm alone were. 
allowed to live, paying a tax (4) 

This was the conduct, when no extraordinary ri- 
gour was ſhewn ; but the moſt caſual provocations; 
the ſlighteſt motive of caprice or convenience, in- 
volved. the whole in an indiſcriminate ſlaughter ; 
and to uſe their wn expreſſions, © Horſes might run 
without ſtumbliag, where houſes and cities had once 
ſtood. (e) In conformity with theſe manners, we 
find their hiſtory, a hiſtory of blood. Above four 
millions of perſons were ſaid to have been flaugh- 
tered by TAuERRLANER; ATTILA is eſteemed his 
counterpart, and may therefore be held to have de- 
ſerved the horrible appellation of the lcourge of God, 
which the Scythian Savage was pleaſed to aſſume 

among his hag titles. (/) But excluſive of the 
victims which fell before him; the waſte made by 
the Barbarians was computed to amount to more 
than fix millions of fouls, during the thirty-two 
years alone which JusTINIAN reigned ; and inſtances 
might be multiplied upon 1nſtances, to ſhew that the 
cruelty of the detail was equal to, if it did not 


(4) Vie de Gengiſcan par La Croix paſſim. 

(e) Gibbon, Dec. & Fall. ch. 34. 

C Attila is thus deſcribed by the author of the Reſpublica et 
Status Hungariz, p. 102. Omniaque Czdibus atque incendiis 
* miſcens, tantum ſui terrorem excitavit, ut vel ad nomen ejus, 
nod aliter quam furiæ cujuſdam orco progreſſæ omnes Nationes 
* contremiſcerent,” We may indeed Judge of the ſlaughter of 
theſe wars, when 182,000 men are ſaid to have peri.hed on Atti- 
la's fide alone, at the ſingle battle of Toloſa.—Id. p. 103. 


Yo. Il. K Coda ſurpaſs 


TH FROM THE FALL OF ROME 


farpaſs the horrors which the groſs ſum muſt imply. 
In the ſiege of Topirus, the Sclavonians maſſacred 
fifteen thouſand male priſoners ; others of their cap- 
tives were impaled alive; or ſuſpended between four 

ſts, and beaten with clubs till they expired; or 
incloſed in buildings and left to periſh by fire. —The 
Thuringians, after the defeat by QE11vs in the plains 
of Chalons, murdered their hoſtages as well as cap- 
tives, and put to death two hundred young maidens, 
by tearing them aſunder by wild horſes, or cruſhing 
their limbs under rolling waggons: The Awvars, af- 
ter offering their captives to Mavukics at a low 
price, and being refuſed, deliberately cut their 
throats as uſeleſs mei chandiſe. (g) | 

Such horrors gave riſe to Fables that were leſs un- 
ratural than they may appear to the enlightened 
minds of modern enquirers. The Witches of Scv- 
THIA, who for their foul and deadly practices had 
been driven from ſociety, were ſaid to have copula. 
ted in the deſert with infernal Spirits; and the Huxs 
were the offspring of this execrable conjunction. 
The LancoparxDs were ſuppoſed to have heads 
hike thoſe of Dogs, and to refemble thoſe fierce ani- 
mals, not only in ſlaughtering, but in drinking the 
blood of their enemies. (3) Whatever the belief 
was, the effect of their rage was confeſſedly terrible; 
inſomuch that the fineſt and beſt peopled Provinces 
were rendered naked and barren; and Africa, which 
on sceount of its beauty and fertility, had been call- 


() See Gibbon Dec. & Fall. chs. 35. 42. 

(% This is Jornandes' ſtory. Others, according to the Author 
of the Reſpublica et Status Hungariæ, derive them from the more 
claſſic origin of Fawns and Satyrs; others again from Ma cos 
the Son of javnr1.—Reſp. et Star. Hung. p. 36. | 

Many of the Inhabitants of the Baltic Iflands were ſuppoſed 
to have heads like dogs, and all males brought forth by the Ama- 
zons, were imagined invariably to be of this form. — Adam. Brem. 
ce tu Dan. 15. 


ed 


TO THE ELEVENTH CENTURY. 131 


ed by a writer of the middle ages © Specioſitas totius 
<« terrR florentis,” (i) was reduced to a ſtate ſo dread- 
fully like that of a deſert, that according to the Hiſ- 
torians, one might travel ſeveral days in it without 
meeting a man. | | 

Nations that could make war thus terribly, would 
never be delicate in their ſelection of a cauſe. It 
would be even doing them 1njuſtice to ſuppoſe that 
they ſtood in need of any. The Scanpinavian 
and GxRuAN People, the Parents of all the reſt, 
were little accuſtomed to wait the flow returns of 
labour for ſubſiſtence, when they might acquire it 


by the ſword ? nor would they condeſcend to raiſe 


that by the ſweat of their brow, which they could 
more eaſily obtain by wounds and blood. (k) It was 


uſual therefore among them on the approach of 


the Spring, to aſſemble and deliberate into what 
quarter they ſhould carry the war, as a thing of 
courſe. The hope of booty generally determined it; 


and it was only to be avoided by the payment of a 


tribute under the name of a preſent. Even before 


theſe tributes came to be regular, the withholding 


the preſents of mere ceremony, gave riſe to ve 


cruel invaſions. That under ſo firm a ſoldier as VA- 


LENTINIAN, by the Alemanni, arofe from the indig- 
nity of their Chiefs at the parſimony of a Roman Mi- 
niſter, who had leſſened the value of the preſent they 
were intitled to receive, on the acceſſion of a new 
Emperor to the throne. () That alſo the Arabs 
againſt the Soldiers of JuLtan, retreating from the 
Perſian war, originated from the fame cauſe. (7) 


(2) Victor. | 
(+) Nec arare terram aut expectare annum tam facile perſuaſe- 
Tis, quam vocare hoſtes et vulnera mereri : pigrum quinimo et in- 


ers videtur, ſudore acquirere quod poſſis ſanguine parare,—Tacit. 
de Mor. Germ. 14. 


() Ammian Marcell. 26. 5. 


(n) See Monteſquieu's Reflections upon this ſort of Law of 
Natioas. Grand. et Dec. ch. 18. 


— This 
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This precarious ſtate of the public ſecurity, almoſt 
naturally implies a general want of good faith. Ex- 
amples of it are but too numerous during this un- 
fortunate period, but which as they may be conſider- 
ed as infraqims, need not to be mentioned. It was 
reſerved however for ſuch a ſtate of the Law of Na- 
tions, for a People making Treaties, deliberately to 
bind themſelves by a previous oath, to break the 
faith they were ſwearing to obſerve. This was ſup- 
poſed to be the caſe with the Gothic Nations ſettled 
by TnxoposIus in Thrace, when they bound 
themſelves by treaty to defend that part of the Em- 
pre. 00 ) ; 

In ſuch a State alſo, the diſtinctions between mu- 
nicipal Juriſdiction, and the national power, as it 
concerned Foreign Governments, could hardly be 
well underſtood, —and accordingly we find when 
Mak coMiIR, a King of the Franks, had broken a 
treaty he had made with the Romans; he was rot 
puniſhed by the order, and at the diſeretion of the 
Sovereign; (the only mode which could conſiſtently 
be purſued ;) but was calmly ſummoned before the 
Tribunal of a Magiſtrate, and convicted and ſen- 
tenced, like a Subject who had broken his allegiance. 

0 | 
he hope of booty being allowed among the 
fair cauſes for war; the cuſtom of exacting Tributes 
naturally followed ; for in this fituation of continued 
and univerſal hoſtility, nations could never be aware 
of the points of attack ; and when every man arm- 
ed himſelf againſt his fellow as a matter of courſe, 
it ſurpaſſed human courage, and human foreſight, to 
be always effectually upon their guard. Much firm- 
er people therefore than the Romans, might not very 


(n) See the quarrel of Fxavirra and PRiurr, in the pre- 
ence of the Emperor Tzkropostius, which againſt their wil! 
diſcovered to him their ſyſtem of treachery,—Vibbon ch 26. 


(:) Cibbaon ch. 30. 


naturally 
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naturally fall upon the expedient adopted by them 
and others, to deliver themſelves from theſe cruel 


evils. The eaſe however with which Tributes 


were granted, as naturally provoked new demands 
and new barbarities ;—Thoſe exacted by the Danes 
and Normans are well known; and the cruel avarice 
of theſe mercileſs Robbers, (who were only com- 
plying with the received Law of Nations according 
to em,) has been pathetically deſcribed by various 
Hiſtorians. To give particular inflances of their cru- 
elty after thoſe already cited, would be as unneceſſa- 
Ty as they are dining: it is ſufficient to obſerve, 
that in mere predatory expeditions, this ferocious 
people, who were only to be curbed by the com- 
manding genius of CHARLEMAGNE, ſpread them- 
ſelves after his death, over Saxony, and Flanders 
as far as Mentz;—and after ravaging the coaſts, pe- 
netrated by the rivers into France; where they pil- 
laged and burned her Capital, and the faireſt of her 
Towns, as far as the provirce of Dauphiny.— 
CHARLEMAGNE foreſaw and dreaded their progreſs, 
and is even ſaid to have ſhed tears, when he found 
them defying his name, and likely to break down the 
force of that order, which he ſeemed born to eſta- 
bliſn. () It would be unneceſſary to attend their 
progreſs into Britain where they made themſelves 
maſters of the Throne itſelf; or to deſcribe the ex- 
tent of their barbarities and robberies, which could 
only be got rid of by means equally deſtructive of re- 
gularity and law, a general maſſacre of them by the 
people they had outraged. | 


() Sce Velly, Hiſt. de France 1. & Mallet Northern Anti- 
quities, 1, 245. et infr. there is a long and full account of then: 
ia Mezerai, & Guiccardini's Deſcript. of the Netherlands. ſul 
ann, $30, to 899. Even the ſtout William, in times ſar better 
regulated, was reduced to the humiliation of buying off the at- 
tacks of the Danes from his newly acquired kingdom. Hove- 


den, p. 451. 


Ilad 
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Had theſe horrors been merely the effet of a 
burſt of paſſion, or the heat of war; or conſidered 
as a direct infraction of Law; ſome conſolation 
might be derived to the lover of good order. But 
it is his peculiar unhappineſs to find that they were 
the mere effect of a compliance with received max1ms, 
and a conformity with, what was conceived to be, 
no more than duty; for even independent of the 
convulſions produced by the irruptions of ſuch butch- 
ers as ALARIE, ATTILA and GENSERIE, the in- 
Juſtice of executions in cold blood ſeemed to be re- 
duced to a ſyſtem, We 

Of this nothing is a ſtronger proof chan the com- 
mon mode of proceeding againſt unſucceſsful Gene. 
rals when taken priſoners in battle. In thoſe unfor- 
tunate caſes, their deaths were regular and certain ; 
and the horror 1s encreaſed when we conſider that 
the cuſtom prevailed long after Chriſtianity was in- 
troduced, and may be traced through a ſeries of 

ears ſo connected and extenſive, that we are not 
able to point out the exact time when it ceaſed. We 
have ſeen its reception among the Greeks, and Romans; 
nor could it be expected that men leſs enlightened 
than they, ſhould exceed them in humanity. We 
accordingly find the Law in full force at various and 
diſtant periods.—In the year 366, upon the defeat 
of the Alemanni, their captive king was hung on a 
Gibbet by the Army of Jowrnus.—in 406; Radagar- 
fus monarch of the Goths reduced by Stillicho to lay 
down his arms, after being for ſome time a priſoner, 
was ſhamefully put to death. Fifty years afterwards, 
the great and juſt THEO DORIR himſelf, orders for 
execution, Rechiarius the conquered king of the Sue- 
vi; In 486, Syagrius the Roman Commander in 
Gaul, was defeated, and beheaded by Clovis; and 
in 532, the Burgundian Sig'//mond, overcome by the 
Sons of that Prince, was together with his wife and 
children buried alive in a deep well, Even the en- 


ligi-tened 
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lightened Charlemagne, who lived near three centu- 
ries aftcr them, and whoſe genius has been juſtly 
ſaid to have gone beyond his age; is found calmly 
commanding four thouſand five hundred Saxons to 
be beheaded in cool blood, after having ſlaughtered 
the bulk of theit nation in various battles. 

The Laws which could permit ſuch deliberate ex- 
ecutions, very naturally allowed as an act of merey 
alone, what the more humane morality of modern 
times, has deſervedly driven from its Code. We 
muſt not therefore be ſurpriſed to find perſonal SLA- 
VERY exiſting throughout thoſe Countries which ad- 
mitted and brought into practice theſe maxims of 
blood ; and the greater the number or the rage of 
hoſtilities, the more fruitful was the ſource of ſervis 

It was often made the inſtrument of political ad. 
vantage as well as of private wealth: After the de- 
feat of Me by Juſtinmian ; ſeventy thouſand 
captives were led from the banks of the Caſpian, 
to form the ſettlement of the Iſle of Cyprus. The 
policy of Charlemagne, after an interval of above 
'two hundred years, was of the fame kind; and the 
half-ſubdued Soldiers whoſe allegiance he doubted 
in Saxony, became the faithful means of his defencsg 
in the provinces of Friſeland. 

The ſtate of a Slave in thoſe times, was little bet-. 
ter than it was under the Greek and Roman power. 
(9g) The horrid inſtitution of the er was in- 
deed not known ; but abſolute power of life and 
death was claimed by the. Maſter; and the warrior 
who at one moment had defied his enemy in the 
field ; followed him. the next, as ſubſervient to his 
will, as the cattle which equally with himſelf, form. 
ed the eſtate of the Conqueror. | 


(q). Among the early Germans however, according to Tacitus, 
xt was better. Melior Conditio apud Germanos quam Romanos. 
de Mor. Germ. ed 


In 
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In proceſs of time, diſtinct claſſes of Slaves came 
to be inſtituted. Thoſe of talents or perſonal beau- 
77 were reſerved for the ſervices of the family; 
thoſe, whole only qualifications were health and bo- 
dily ſtrength, were chained as it were to the foil, and 
fold along with it as the means of its cultivation, 
They were conſidered indeed as a perſonal as well as 
a real property ; the Engliſh law, in common with 
moſt others, dividing them into Villains regardant, 
and villains 1n groſs ; the one fixed to the Soil (ad. 
ſeripti glebe,) the other annexed to the perſon of the 
lord; (7) and there are inſtances of great numbers of 
them being tranſported from one eſtate, and even 
from one province or kingdom, to another, (sg) as 
will, or convenience directed. | 

To preſerve an empite thus proudly adminiſtered, 
we muſt not be ſurpriſed to find that a difference, even 
in moral worth, was made by the Law between the 
Lord and the Villain. Hence, the depoſition of a 
ſlave againſt his maſter in a Court of Juſtice, was ne- 
ver received; (/ hence alſo, that humiliating diſ- 
tinction which the Frankiſh Conquerors made be- 
tween the equivalent demanded for the death of 
their relations when any of them were killed; and 
that paid for the death of the miſerable Gauls. (7) 
| 'The 


(7) Litte). Sec. 181. Air T. Smith's Commonwealth 3. 10. 
Spelman's Gloſſ. voc. Servus. Germanorum inſtar erant noſtri 
Villani, a Servis mulium diverfi; quidam erart prediaks ;, qui- 
dam, ferſonales, &c, 3 

(5) Chilperic ſent away whole families of Slaves ſrom his 
farms near Paris into Spain; they were chained in waggons, 2 
nuptial preſent on the marriage of his Daughter. 4 5 


Greg. Tur. L. 6, C. 48. 


« 


( ) I. L. Sancti. Steph. Cap. 19. Reſp. et Stat. Hung. p. 
179. Edict. Theod. 46. ap, Lendenbrog. 249. h 

(%) Sce the Salic and Repuarian Laws with Monteſquieu's re- 
flection's; Eſp. des Loix, and Obſervat. fur 'Hift. de Fr. pax 


Mably. L. 1. Ch. 2. Alſo Gloſſ. de Du Cange, voce Servus, 
and 
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The exiſtence of Slavery, was long protected in 
Europe. We ſaw it univerſal before the Chriſtian 
æra; nor could it be expected that a new religion 
whoſe eftabIrſhment was accompliſhed under a cruel 
length of perſecution, and which looked for ſucceſs 
to inſinuation and conviction alone, ſhould immedi- 
ately effectuate the reforms which it came only to re- 
commend. Chriſtianity however, in conformity with 
its principles, claims the merit of having gone far- 
theſt towards the abolition of this debaſing Inſtituti- 
on. It is indeed the great, and almoſt the only cauſe 
of its abolition, in the opinion of Gxorius, who 
_ lays it down that by the old Law of Nations, he 
practice was perfectly legitimate; (u) an opinion in 
which he is fully borne out by the univerſality of the 
uſage, both before and ſor ſome time after the æra 
of Chriſt. (x) 

When however the milder doctrines preached b 
him, came really to be well underſtood and diſſemi- 
nated in their genuine purity ; the effect upon this 
part of the then received Law, was viſible and per- 
manent. The profeſſed and aſſigned reaſons for moſt 
of the charters of manumiſſion, from the time of 


and Cap. 19 of the Leges Sancti Stephani. Reſp. et Stat. Hung, 
p. 103, It cannot be expected that in a work like this, our atten- 
tion can be arreſted to conſider at large the condition of ſlavery 
in the middle ages; or if it could, the matter has already been 
too amply and too accurately inveſtigated to attempt it anew. It 
is enough to touch ſlightly upon the ſubject, in order to ſhew 
that it came within the Law of Nations of theſe times. The 
learned reader need not be told of a whole cloud of Antiquaries 
and Critics upon this part of the Cuſtoms of Europe. 

For the Condition of the Saxons, however, „ Erncland, ſee 
much learaing in Dr, Brady's Gen. Pref. to his Hiſtory, and Sir 
T. Smith. 3. 10. | 
() De Jur. B. et P. 3.7.9. 

(x) The chief and moſt antient divifion of men in the Codes 
of Juriſprudence in Germany, was into two ranks; the Freemen 
3nd the Slaves. 

Heineccius Elem, Jur. Germ. L. 1.8. 27. 


GREGORY 
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GRICORY the Great, to the thirteenth Century, 
were the religious and pious conſiderations of the 
fraternity of men, the 1mitation of the example of 
CnRIs T, the love of our Maker, and the hope of 
redemption. Enfranchiſement was frequently given 
n a death-bed, as the moſt acceptable ſervice that 
could be offered, and when the ſacred character of 
the prieſthood came to obtain more univerſal venera- 
tion; to aſſume its functions was the immediate paſſ- 
port to freedom. (h) | | | 
Long before this however, Chriſtianity had begun 
to perform its office in ſoftening the rough manners 
of the Barbarians; and though, as was natural, the 
frvage underftanding of a Goth, or a Scythian, 
might not be able to comprehend, or might perhaps 
at firft defpiſe the humane duties which it taught; 
yet he was inſenfibly led to reſpect, and afterwards 
to embrace a religion, which evidently tended to 
hold out protection to the unfortunate. Alaric in 
the midſt of the ſack and pillage of the richeſt City 
in the World, gave the ftricteſt orders to reſpect the 
Churches of the Apoſtles; and what is more wonder- 
ſol at that time, to {pare the lives of the unreſiſting 
citizens. Alaric and many of his Goths, were 
Chriftians ; and in complianee- with his commands, 
for probably in the fervour of his own zeal,) one of 
his Captains in the moment of laying his hands on 
an immenſe hoard of plate, upon hearing that it was. 
dedicated to the ſervice of Saint Peter, abſtained 
from his prey, and was immediately ordered by his 
Commander to replace it in the church. | 


(3 The enſranehiſement of Slaves in England aroſe moſt par- 
ticularly from theſe principles of piety: The manner of it has 
been well deſcribed by Sir Thomas Smith (Commonwealth, 3. 
10.) and Dr. Brady (Gen. Pref. to his Hitt.) 

For the manner and motives of enfranchi!ement on the Conti- 
nent, beſides Monteſq. Du Cange, &c. tee particularly Heinec- 
eius. Elem Jur. Germ. L. 1. Tit, 2, De Stat. Libertinorum, 
gud the elaborate Note U of Robertſon, Ch. V. Introd. S. 0 

- R 
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On a ſimilar occaſion, and in a moment of equal 
licenſe, Luiprand, king of the Lombards, on the 
point of plundering the ſame devoted City; liſtened 
to the voice of the Pope ; withdrew his Troops, and 
performing his devotions at the ſhrine of the Apoſtle, 
reſpeafully made an offering of the enſigus of his 
command. (2) 

A facrifice much more congenial with the genius of 
the new religion, was made by Heraclius. After the 
the defeat of Choſroes, fifty thouſand captives were 
releaſed by that monarch, conſiſtent with the ſpirit 
which to uſe his own words, made him devote his 
life for the ſalvation of his brethren, to obtain in a crown 
of martyrdom, an immortal reward. The dawning 
of the Chriſtian Law of Nations is alſo to be obſerv- 
ed in the conduct of the ſame Prince, in bis mel 
ſages to the Perſian Tyrant, exhorting bim to ſpare 
the blood of his Subjects and relieve an humane 
Conqueror from the pain of deſtroying the faireſt 
countries of Aſia. (a) 

Such among many, were the good effects of 
Chriſtianity upon the Laws of War during theſe 
times—Not that it is meant to be aſſerted, that it waz 
the ſole cauſe of the humanity which 1s ſometimes 
diſcoverable in this dark period; ſince among the 
moſt pagan and ferocious nations, examples often 
appear of a magnanimity and compaſhon, which 
ſhine forth and dazzle us amid the ſurrounding 
gloom. Of this, the accounts of the North Ameri. 
can Savages, preſents us with many inſtances; and 
of this alſo, we meet with ſtrong proofs among the ſa. 
vages whoſe hiſtory we are examining. The Laws 
of ſeveral of their ſtates, made expreſs proviſions to 
enforce the rights of hoſpitality, (%) and various hif. 


tories 


(z) See Gibbon, and the Authorities he quotes, Chs. 31. 49. 
(a) 1d. Ch. 46. | 


(5) By a Law of the Burgundians, tit. 38. S. 1. whoever refuſ. 
ed Bed or Fire to a Stranger, was puniſhed with a fine of three 


ſhillings 
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tories might be related to ſhew how thoſe rights 
were reſpected. 

Eminent among the reſt is the ſtory of Arzorx. 

There had been old war between the Geprgde and 
the Lombards, and ALBOIN, Prince of the latter, 
after overthrowing the Gepidee in battle, pierced 
with his own hand the Son of 'TuzisuND their king. 

It was a cuſtom it ſeems among the Lombards, to 
reward valour with a feat at the roy al table ; but the 
fon of the King could not fit even with his father 
until he had been inveſted with arms by ſome fo- 
reign Prince. — Arnold ambitious of this honour, 
Gid not heiitate with forty Companions, to viſit the 
cont of TurieunD, and was thus in the power of 
a hoſtile and ae den Nation. The generous Mo. 
narch however, though he could not prevent his 
grief ham buſting ſorth at the ſight of him who had 
Tall lain his fon; reipected the rights of a ſtranger, 
protected him from the vengeance | of his nation, and 
len Dy im home inveſted with the b! cody arms of Eis 
child. (6) 3 

Burt thong! the virines - of hofpitality found emi- 
neat place iu e conduct of many Individuals: vet 
tranger Nations in theſe times had little reaſon io be 
happy under the Iutitutions which governed their 
intereoutſe. The eſtabliſument of the FaUDAT 
SYSTEM; introduced all the vigour and harſhneſs of 


ſaiilings, By ano! ler among the Captiuertes, ſome centaries af. 
por ards, any one who flu his houle a arg another going a 
Tourney, was fiel tixty {hillings, L. 6. 8. 82. and among the 
Slavi it was even a maxim. Quo notic iwatus ſueris, Cras 4 ap- 
** pone hoſpiubus. See Note F. F. Rover: Ch. 3. Intro. 
A lay of the Wiſigoths ioins not only the good {FCALNENT 
& Mercnants and Strangers, but that the ma.! be wed by their 


2, „Il Laws. ' 


Fuero Juſzo. L. 2. P. 436. 

(2 (71, Ch. 45. The Paradiſe of Odin was enjoyed even 
war Karch by : this Herce Prince, whe, having Bain the only ſur. 
1 ving 10. 1 of Tu und, faith: 0 5 4. Null into 4 Cup, Which 


* $ervys uh long alter at nis lea fts. Ib. 
military 
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military walchfulneſs; and men in the boſom of 
their own Society, ſeemed to keep guard as if ina 
camp. - If a perſon therefore removed from one 
ſtate to another, though it was in ſearch of ſetile- 
ment, the ſuperior Lord might ſ{ctze him as his Slave. 
The cruel rights of the Inhabitants of the Sea Coaſts 
againſt thoſe who ſuttered ſhipwreck are well known; 
and among the Welſh, a madman, a leper, anda 
flranger, might be killed with impunity. (4) 

If a man even of the ſame ſtate, paſt from one 
province of it to another. he was bound within a 
year and a day to acknowledge himſelf to the Vaſ- 
fal of the Loid of the manor where he ſettled (e): 
The Jus Albinatus, is hardly yet even worn out on 
the continent, and beſpeaks forcibly the inhumanity 
of the early Law of Nations. 

Such then was the ſituation of Europe from the 
fall of the Roman Empire, till about the opening of 
the eleventh century; and we ſhall probably not be 
able to diſcover a period of its hiſtory, in which 
there is to be found, greater licence, leſs order, and 
conſequently leſs happinels. In ſuch a ſituation there- 
fore we cannot expect that any very clear ideas of 


() Leges Hoel Dad. quoted by the Author of Obſervations 
on the Statutes, chiefly the more Antient, p. 22. 

(c) So zealous indeed were our anceſtors of encouraging an 
entercourſe with Strangers, that by a law of the Conqueror, no 
man was allowed to receive a perſon unknown to him into his 
houſe for more than three days, unleſs he had been previoully 
1ecommenced to him, 

Leg. Guil. Conq. apud Wilk. 227. 

This was but ſuntlar to the ſpirit of the Saxon Laws of I. 
[ otharius, Kadricus, and Edward, which enjoined that the hoſt 
ihould be anſwerable ſor the delinquency of the ſtranger, in caſe 
he entertained him in his own houſe and nouriſhed him with his 
own food for three nights together. = 

Wilkins, Leg. Sax. 9. 203. De Hoſpitibus. 

So alſo L. L. Withradi; Si peregrinus vel advena devius va- 
getur, et tune nec vociſeraverit, nec cornu inſonuerit, pro ſure 
comprobandus eſt, vel occidendus, vel edigzendus. Id 12. 
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the rights of mankind, either as Individuals or ag 
Nations, were entertained. Sovereigas found dith- 
culty in conceiving, and more in enforcing a-Set of 
Laws, which ſhould be able to give peace to the in- 
teriour of their owa ſtates ; and it was not till after 
the eleventh century, or rather till after the diſcovery 
of the PandeQs of JusTINIan, that the municipal 
Laws of the kingdoms of Europe came to aſſume any 
great regularity of ſhape. We may ſuppoſe then 
bow httle probable it was, that there could be an 
thing like a Code under the title of the Law of Nati- 
ons. To ſucha Law indeed men never feem to have 
appealed ; CHRISTIANITY, it is true, obſcured as 
it was, by the interpretation which the Popes choſe 
to give of it, ſometimes interfered with effect ; but 
with reſpect to maxims of juſtice, or a common ſet 
of Laws for the government of States; they ſeem 
not merely to have been ſhapeleſs, but abſolutely 
unknown. 

An enquiry might here very naturally be made 
into the nature of the TREATIES which were enter- 
ed into during this period; ALLIANC«s and poſitive 
CoNnvENTIONS, often ſupplying the place of general 
maxims of juſtice, and forcing men to the obſervance 
of an equity which the rudeneſs of their manners 
prevents them from perceiving by nature. It is thus, 
as we before hinted, (/) that Barbarous and Infidel 
Nations have been inſenſibly produced into more 
poliſhed Claſſes, and led to the cultivation of more 
humane Laws. But the World was fo particularly 
ſituated, and the darkneſs ſo univerſal during theſe 
times; that while the barbarous nations were allov7- 
ed abſolutely to wanton 1n every indulgence to which 
the poſſeſſion of the moſt ſavage liberty could prompt 
them; there was no people within their fphere, to 


) Chap. V. ad fin, 


ſet 
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ſet before them a better example, or incorporate 
them by TaRATIEKs, with a better order of ſociety. 

In common Wars, where the conquered people 
are allowed ſome indulgence, and reſpect is paid to 
their manners and arts; if they excel their conquer- 
ors in thoſe points, (which has often been the caſe, ) 
they have ſometimes been the means of poliſhing 
even thoſe who enſlave them, the ſtubborn ſuperio- 
rity of the latter condeſcending to adopt their learn- 
ing or refinements; aud thus it was between Greece 
and Rome. (g) But the deſtruction of the Roman 
World, was ſo ſudden, and ſo total; and the ob- 
ject, as we have obſerved, was ſo evidently Exter- 
mination ; that the Barbarians preſerved the manners 
of the deſert, amidſt the moſt ſplendid materials, 
for civilization, for ſcience, and for elegance. 
When theſe materials were deſtroyed, as they ſoon 
were, no other opportunities for recalling them pre- 
ſented themſelves from foreign quarters. The Weſt 
was unknown : the South was ſcarcely believed to 
be inhabited beyond certain latitudes; and it was 
rom the Eaſt and from the North, that the deluge 
came. If any nation could have improved them at 
all by treaty and alliance, at this time, it ſeems to 
have been the CHINESE; the doctrines of Cor u- 
c1us having been cheriſhed among them long before 
CurIsT. But that extraordinary Empire was re— 


moved to a diſtance far too great from the ſphere of 


their intercourſe, to be of the ſmalleſt ſervice to 
them; and poſſibly, if it could have heard of what 
was then paſſing in Europe, it might have confidered 
it as our Preſent nations confider the revolutions of 
Wydah, or the Caffres. | 

UROPE was therefore left abſolutely to itſelf for 
improvement; and under ſuch circumſtances, we 


(g) The Hiſtory of the Tartars and Chineſe preſents us alſo 


with an eminent example of this, 


cannot 
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cannot be ſurpriſed that its progreſs was flow. Dur. 
ing the middle ages there 1s conſequently a great 
dearth of diplomatic knowledge ; and the Treaties 
of thoſe times, afford us abſolutely nothing to ob. 
ſerve upon, as far at leaſt as they relate to the Law 
of Nations.—W hat they do preſent, however, mark 
them as nations actuated by one common ſpirit; and 
though they are almoſt all ecclefaſtical, and relate 
chiefly to the foundation of Convents ; the building 
of Churches; and the grant of immunities to the 
Prieſthood ; (4) yet that alone diſtinguiſhes them 
from the reſt of the World, under the forms of a cha- 


racteriſtic RELIGION, (i) 


(A) Vide the Corps diplomatic univerſel par Dumont—the 
Cordex Diplomaticus of Leibnitz—the anonymous Recuil des 
Traités, & Mabilion dere diplomatica—paſlim during theſe ages, 

(i) The forms alſo in which theſe Treaties run, prove this 
very ſtrongly. : : 

The name of Chriſt, and of the Holy Trinity, was invoked 
with great Solemnity ; and this form, which continues to this 
day among Chriſtian Nations, began at leaſt as early as the time 


of Charlemagne, 
See Du Mont. 1. 1. to 6. 
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CHAP. IX, 


Tak HISTORY or THE Law of ur tons In £4kope, 
FROM THE ELIVENTH TO TAE FIFTEENTH cio 


TURY. 


IN the laſt chapter we obſerved that barbatity and 
diſorder continued to overwhelm Eutope till towards 
the opening of the eleygath century: we muſt not 
however ſuppoſe that the ferocity of manners and 
irregularity of principle, which have been recorded, 


periſhed all at once after that period. Changes in 
theſe points ate for the moſt part effected by the low 


lapſe of time; for while the whole external face of 


a country may be altered in a few months by labour 


and induſtry ; ſuch is the fixed nature of habit and 
character, that it requites a long courſe of years to 
make them unbend, and many a generation wholly }. 
to deſtroy them. The picture therefore which we 


had of the cuſtoms of nations, in the preceding 
chapter, continues the ſame in its out- lines and greats 


er features, long after the commencement of the 
period before us; and though by degrees its tints 
grow fainter and fainter, till at laſt they are loſt ia 


one far more agreeable ; they are ſtill to be traced in 
full ſtrength through a long line of years, and ſeveral 
centuries paſs away before they are entirely expuaged. 
Previous therefore to the ample conſideration which 
we mean to give of the particular circumſtances 
which bore upon, and contributed to alter the law, 
it will be more perſpicuous if we purſue, in this 
place once for all, the aceount of ſuch events as juſ- 
tify theſe obſervatians. Ts, 
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It is one of the moſt painful taſks of hiſtory to be 
obliged to record the facts which diſgrace, as well 
as thoſe which ennoble mankind, and in examining 
the cuſtoms which prevailed during this period, our 
humanity will be but too often ſhocked. Though 
frequently more regular, they were ſometimes not 
leſs barbarous than they were during the ages of 
which we have juſt been treating. They muſt how- 
ever be related, as without them, the account of the 
times, though it might gain in ſoftneſs, would loſe 
in accuracy and truth, the moſt eſſential points of an 
hiſtorical enquiry. | 

Of all the nations which at this time pretended to 
the little civilization that was known, the Normans 
ſeem to have taken the lead 1n the diſplay of cruelty 
and inſolence, as well as of valour. In England 
they are deſcribed by the Moncks, as Devils rather 
chan as men, and from their delighting in blood 
more than other nations, were ſuppoſed to be let 
looſe by the Almighty as the miniſters of his venge- 
ance. (a) If the facts recorded of them are true, 
they ſeem indeed to. juſtify the concluſion. They 
ate ſaid to have put their priſoners to the moſt un- 
heard of tortures, in order to diſcover treaſures that 
were ſuppoſed to be concealed ; they ſuſpended men 
over fires by the head, the feet, ard the thumbs; 
they cruſhed their brains with tight ligatures, and 
threw them into dungecns ſwarming with ſerpents. 
) - When they turned their eyes on the ſofter ſex, 

left deſtitute of protection by the ſaughter of their 
kindred, no law or ſentiment of generoſity could de- 
fend them from their Þrutality; the Cloiſter alcne 
afforded them ſecurity for their chaſtity ; a proof 
that the conquerors proceeded on a fort of ſyſtem, ' 
and that their violence was the effect of received 
cuſtoms which knew what was to be reſpected, not 


(#) H. Huntingdon, p. 212. (O. Chron. Sax. p. 238. 
: ' og 
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of the mere heat of battle which reſpects nothing. 
There is a remarkable confirmation of this in the caſe 
of MaTiLpa of Scotland, who, though a foreign 
and neutral Princeſs, at that time in England for her | 
education, was obliged to aſſume the veil under 
William the Firſt, and was married afterwards to 
his youngeſt ſon. The marriage of a Nun being 
unlawful, and the clergy examining her upon the 
point, ſhe aſſigned the defence of her chaſtity as the 
ſole motive for her profeſſion: The plea was allowed 
to be a good one from the known and acknowledged 
cuſtoms of the Normans, and was adopted by many 
others in the ſame ſituation and with the ſame ſuc- 
ceſs. (c) Such was the conduct of a people who 
ſtigmatized their victims with the name of barba- 
rians, (d) an appellation in which, added to the 
rights they aſſumed upon it, they ſeem to have imi- 
tated the inſolent ferocity of the Grecian law of na- 
tions, mentioned in a former chapter. (e) 

The barbarity of the Scotch cuſtoms of war ap- 

ars equal to the Norman, and the general ravage 
of a Scottiſh invaſion, more particularly that of 
David the Firſt, may be compared to the Scythian 
cruelties ; the fick and aged were murdered in their 
beds, infants at the breaſt, and prieſts at the altar. 
David however was famed for humanity, and the 
only excule for him is, that the received cuſtoms of 
the troops he commanded, made ir uſeleſs for him to 
forbid what he could not prevent. (f) 

In Taly, which claims to have been the firſt to 
emerge Gs the barbariſm which deſolated Europe, 
cruelties not leſs ſhocking were often exerciſed. At 
the cloſe of the twelfth century, MaxcvuaLlpus, 
Seneſchal of the Empire, and pretender to the re- 
gency of Sicily, invaded that Iſland: He was fo far 


— 


(e) Eadmar. Hiſt. L. 3. 7 William of Poictou. p. 203. 
(e) See chapter vi. F) Luxttelt. Hen. 11. 1: 183. 
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regular as to wait the denial of his demand, before 
he declared war. When it commenced however, 
he hurſt like a ſtorm upon the unfortunate peopee ; he 
buried moſt of his priſoners alive; he burned the 
Eccleſiaſtics; and thoſe whom he treated with the 
greateit leuity he threw them into the ſea. (g] In 
1264, Mainrroy, the natural fon of Frederick II. 
making war upon the pope in Tuſcany, puniſhed the 
prelates who fell into his hands by mutilation and 
death. (A) On the other fide his rival and conquer- 
or CHariss of Anjou reſerved numbers of the pri- 
ſoners whom he took at the battle of Beneventum for 
his entry iuto Naples, where they were put to death 
like common criminals 3 (i) in revenge for which, 
and other cruelties, twenty years afterwards, two 
hundred gentlemen taken by the Sicilians in a naval 
battle, were beheaded in cool blood by the famous 
admiral LOoRIA. (4) | 

A milder puniſhment on that occaſion was ex- 
perienced by the common foldiers, who were ſent to 
the gallies, and who as a mark of infamy were firſt 
condenmed to have their hair cut off. (/) It is re- 
markable that the loſs of hair ſhould have continued 
thus long in Europe to be a ſign of diſgrace. Under 
the Merovig nian race of kings in France, it was the 
fame as the loſs of the crown ; and amid the frequent 
revolutions which that family underwent, every 
dethroned prince was regularly ſhaven and thrown 
into a convent, after which it was ſuppoſed that he 
could not pretend to. public affairs. The pride of 
long hair was extremely antient among the northern 
nations, and is to be traced far back among the Scan- 


Ce) Ep. 157. ap geſt. Innocent III. 
(GY Burigny Hiſt. de Sicil. 2. 145; 
(1) Id. 21. 160. (4) Td. 2. 208. 
(2) Burigny Hiſt, de Sieil. 2. 20%. 

| dinavians. 
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dinavians. () To endeavour to account for it, any 
more than many other human prejudices, would 
probably be vaia ; it is ſufficient to have remarked 
the faQ. | 

Perhaps indeed it may be denied that theſe and a 
number of other examples were in conformity with 
the received laws of war, and they may be ſuppoſed 
rather ts bave ariſen from the accidental burſts of 
violence in particular men. Their univerſality how- 
ever, and, what is worſe, their duration all over 
Europe, prove them to have been the conſequence 
of ſettled cuſtoms; and the cuſtom of nations, as 
has often been obſerved in the courſe of this work, 
is the only law which can govera them, when parti- 
cular conventions have not agreed upon. Num- 
bers of the caſes of barbarity which preſent them- 
ſelves, are beſides ſo regular and uniform in the cir- 
cumſtances of their ſeverity, that they muſt have 


been founded on general maxims. There was a fix- 


ed object propoſed in them, and they were the means 
adopted to obtain 1t. 

Among theſe might be reckoned the barbarous 
military puniſhment of mutilation; inſtances of which 
are perpetual throughout the hiſtories of Europe. 
They are matters of horror, but they muſt be related, 
and we may then judge whether they can be deemed 
mere acts of diſorder. 

In the tenth century, TxxoBaLD duke of Spoletto, 
who is deſcribed by the hiſtorian as not undeſerving 
the title of hero, having condemned his captives ta, 
the moſt odious of all mutilations, granted them 


(*) See the ſtory of the young men of I mſburg, put to death 
by Trochill. The ſeventh of them, ſays the record, had long 
fair hair, as fine as ſilk, which floated in curls and ringleis on his 
ſhoulders, —being aſked what he thought of death, I receive it 
willingly replied he; I only beg of you one favour, not to let my 
hair be touched by any one of a lower degree than yourſelf, not 
by ſtained with my blood, —Mallet's North. Aatiq. 1, 205 


. mercy 
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mercy at the prayers of a woman. Being aſked 
however what puniſhment her huſband deſerved 
ſhould he be again taken in arms, her anſwer marks 
the ſpirit of the times. He has eyes and a noſe, 
ſaid ſhe, hands and feet, theſe are his own, and 
theſe he may deſerve to forfeit by his perſonal 
offences.” (2) The maxim continued long after- 
wards in Europe. Not to go into our own ſtory 
beyond the time of William the Conqueror, whoſe 
ſeverities this way are well known; his ſon Rus 
took vengeance upon the Welſh in the year 1098 by 
cutting off their feet and hands: (o) In 1107 Ro- 
bert duke of Normandy loſt his eyes for endeavour- 
ing to break priſon to which the laws of war had 
condemned him. (p) In 1136 Magnus king of Nor- 
way was emaſculated by Eric of Denmark; (4) and 
in 1190 the Suabian Emperor Barbaroſſa, delivered 
his captives of Milan to the knife of the executioner, 
or ſhot them from military engines. In the next 
century Marcualdus puniſhed the Sicilian nobles with 
different mutilations; and fxty years afterwards 
Mainfroy, as has been obſerved, made war on the 


clergy in the ſame manner. 

The barbarous treatment of Roger II. by the Em 
peror Henry VI. may be attributed to motives of 
policy, rather than the received cuſtoms of war; 
nevertheleſs we can have little idea of the regularity 
of thoſe times, when even with theſe motives, 3 
king conquered by another in open war, was emal- 
culated, and delivered over to perpetual impriſon- 
ment, in order to cut off all hope of poſterity. (7) 


(n) Luitprand Hiſt. L. 4. ch. 4. I have tranſcribed Gibbon's 
tranſlation. See the whole of that curious tory, Dec. & Fall. 
10. 254. | | | | 

0% Cod. Leg. Vet. Spelm. ap. Wilk, p. 283. 

(Y) Mat. Par. 60. | _ 

() Mod. Un. Hift. 28. 461. 

(r) Ur ſpem omnem ei ſucceſſionis Henricus adimerit, et de 

jure hæreditatis futuræ poſteris litigandi ſurriperet cauſam, geni- 
5 tale“ 
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At the ſiege of Liſbon in 1370, it was the cuſtom 
of the Spauiards ſays Froiflart, when they took a pri- 
foner, to tear out his eyes, and cut off his feet and 
hands, and in that condition to fend him back with 
a meſſage to his countrymen, threatning them all 
with the ſame fate. () Laſtly it is ſaid to have been 
the reſolution of the French before the battle of 
Agincourt in 1415, to cut off the three fingers of 
the right hand of every Englith archer who ſhould 
fall into their power ; a deſigu of wich Henry well 
knew how to take his advantage, in his {peech to the 
foldiers on that memorable day. (7) : 

Shocking as this mode of military vengeance ap- 
pears, we probably are not to attribute it altogeitzer 
to the ſerocity of the mes, aud certainly ne to the 
tudden paſſion of individuals. In all probability) it 
took its riſe from deliberate views of policy. ta an 
age when war was the ſole buimels, aud the power 
of doing active miſchief was therefore conſidered as 
the higheſt endowment, the value of the members of 
the body was heightened 1n proportion ; and as the 
theory of puniſhment ſpeculates chiefly on thoſe 
things on which it beſt cam take effect, the forfeiture 
of the limbs came thus to be a common penalty even 
under municipal laws. We cannot therefore wonder 
if under the law of nations, where ſo much muſt 
always be left to the diſcretion of the conqueror, the 
fame fpirit ſhould appear. Accordingly, it ſeems to 
have governed both the warrior and the legiſlator. 
and was found in the camp as well as in the hall of 
zuſtice. | 

Another ſtrong mark of defalcation of proper 
principles, rather than of mere bloodinels of dilpo- 
fition, appears in the frequent uſe of potſon, which 


tales illi partes deſecans, Eunuchum fecit, et carceri ad mortem 

uſque addixit,—Vazellus. de. reb. Sicvlts. 435, 39. 
(s) Froiffart B. 3. ch. 28. 

s (1) Villaret Hiſt. de Fr. 3. 72. 
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we find during this period. If the death of enemies 
was the chief ahject in battle, it was of little conſe- 
quence it was ſuppoſed, how it ſhould be accom- 
liſhed. Hence the uſe of poiſoned arma, and the 
Kill more ſhocking expedievt, ſometimes fallen ypon, 
of poiſoning the wells of a country ar town through 
which ſoldiers were to march, or which they beſieg- 
ed, was at leaſt cuſtomary, if it was not abſolutely 
legitimate. The death of Cœur de Lion was owin 
folely to the poiſon of the arrow which wounde 
him; (2) and ſo far down as the year 1563 we find 
an inſtance of the ſame kind in France; Ambroſe 
Farl of Warwick having died of a wound which he 
received in the leg, at the defence of Newhaven, by 
a poiſoned bullet. (v) The latter horrid practice, 
(not to ſtop here at the fuppoſed manner in which the 
Greeks rid of the Crufaders,) is to be found at 
leaft as far down as the fiege of Bourges in 1412, 
where the French are ſaid to have corrupted the 
fountains in the ſuburbs, the better to cut off the 
befiegers. (x) | 
A priſoner in theſe early ages being ſuppoſed to be 
perpetually at the merey of his conqueror, even long 
after the battle in which he was taken; it was not 
conſidered as unfair to look upon him as an hoſtage 
for what might be dane by the enemy, or to threaten 
and to exercifo ſeverity againſt him, in order to ex. 
tort what otherwiſe perhaps might not have been 
oaſily obtained. 

Upon this principle it was, that Hzxzv the Fifth 
proceeded in ſeveral of his ſieges in France. At 
Rouen in 1418 gibbets were erected all round the 
eity, and asa mark of what the inhabitants might 
expect if they perſiſted to defend themſelves, the 


. (* Mat. Par. 195. 
(v) Birch. Mom. of Q. Elis. x. E. 
{x) Monſtrelet. Chron. de Fr. ſub. an. 2312. 


priſoners 
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- priſoners were hung up upon them in ſight of their ; 
friends. The ſame conduct was purſued at Monteran | 
in 1420.— Yet Henry after the capture of Rouen, had 
fiipulated that a large body of citizens who had been 


expelled the city in order to fave proviſions, ſhould 
be reſtored and fed for a eee at the ex 


of the inhabitants; (5) and from this and other in- 
ſtances, (particularly that famous proof of his know- 
ledge of what good order requited of him which 
has immortalized his youth,) n ſhould feem that it 
was not fo much his own barbarity as the cuſtom of 
the times which led him into theſe cynelties. 

Upon this principle alſo it was, that Beatrice ſiſter 
of Conftance queen of Arragon, was delivered from 
a long captivity in which ſhe had been held by Char- 
les of Anjou the conqueror of Naples. The Arra- 
gonians having defeated and taken in a naval battle 
the prince of Salerno, the queen diſpatched a veſſel 
with him into the port of Naples, where the captain 
calling forth the princeſs his conſort, pointed out her 
unfortunate hnſband on the deck, an executioner at 
his fide and menaced him with inftant death if Bea- 
trice was not given up. This was done upon the 
ſpot, (z) and he himſelf was afterwards detained to 

e once more the inſtrument of the ſame kind of 
policy. His father mediating the ſiege of Meſſina 
which was the place of his captivity, the Meſſenians 
threatened again to put him to death if the kin 
ſhould dare to ſet foot in Sicily. (a) | 

The hiſtory of this houſe of Anjou is fertile in 1 
events of conſequence to the law of nations.— Far 1 
before the reſt is the caſe of the unhappy Cox RAD. | 


Y Monftrelet. Chron. de Fr. v. 1. ch. 201, 225. 
z) Burigny, Hiſt, Sieile 2. 208. 
2) Burigny Hiſt. de Sicile 2. 208. It was a policy of the 
fame kind which was ſuppoſed to have ſaved Paris from the duke 


of Brunſwick in 1792, when the unfortunate Louis XVI. was 
detained priſoner by bis ſubjects. | 


DIN. 
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nix. This unfortunate young prince, if lineal ſuc- 
ceſſion could have been allowed to take its courſe 
againſt the infallible will of the ſovereign of Rome, 
was the undoubted heir to the crown of Sicily. (6) 
But that mighty power having through hatred to his 
family beſtowed the kingdom, whenever he ſhould 
conquer it, upon the Count. of Provence, and the 
battle of Beneventum having decided it in his favour, 
the Count {ucceeded quietly to the enjoyment of his 
conqueſt. Aſter a few years however, the young 
Conraddin with a ſpirit of adventure far beyond his 
age, feconded by his friend and couſin Frederic of 
Auſtria, as young as himſelf, prepared to aſſert the 
rights of his houſe. They were both of them met, 
defeated and taken by the inexorable Charles, whoſe 
treatment of them on this occaſion forms a caſe in 
the law before us, about which there has often ſince, 
been much difference of opinion. Unwilling to in- 
cur the character of a tyrant who could himſelf bear 
all the guilt of blood and murder, he reſolved to 
aelopt 2 conduct infinitely more prejudicial to the 
rights of mankind; ſince men may guard againſt 
urhat all allow to be forbidden, but can never eſcape 
the murder which is ſanctioned by law. Aſſembling 
therefore the judges, he brought his priſoners before 
them, and aſter having heard with care (to uſe the 
expreſſion of the hiſtorian,) * the reaſons that 
cr could be drawn from law, and the jus publicum,” 
they were found guilty of tre, and condemned to 
tufter death on the ſcaffold. (c) They were ac- 


. (5) He was the grandſon of the famous Frederic II. Emperor 
of Germany and king of Sicily, whole quarrels with the Pope 
re ſo celebrated in hiſtory. | 
:) An antient French hiſtorian gives the following account of 
it. IIluec fit aſſambler pluſeurs Seigneurs de loys, et autres 
s ſages hommes, & jugiere it que par droit il devoit avoir les 
e chlées coupes, comme cil qu eſtoĩent coupable de la malveſtie 
« et defloyeaits efgene:.”—CGuilliaume de Nangis. Ann. de St. 
Louis. 267. See alſo Velly Hiſt. de Fr. & Giznnone. 19. 2. 
EN cordingly 
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cordingly led into the market place, and after having 
been reproached with their crimes, and forced with 
a refinement of cruelty to aſſiſt in the chapel at their 
own funeral ſervice, they patiently,ſubmitted to the 
axe of the executioner, | 1498 
When we conſider in this remarkable caſe, that 
neither Cox RAD DIN nor his couſin FaxpurrC were 
at all dependent upon Charles; that allowing him to 
have been the lawful king, they owed him no alle- 
giance, that they came in arms as open enemies, and 
made war upon him according to the forms of war; 
we ſhall find difficulty in diſcovering by what maxim 
of juſtice they could be condemned. Carrying the 
rights of war to their utmoſt extent, Charles after the 
battle might have kept them in perpetual impriſon- 
ment, or with ſtrong hand might have ſwept them 
from the world, as enemies with whom he never 
could be ſafe. That he could condema them accord- 
ing to the forms of a judicial proceſs, can only be at- 
tributed to the peculiar irregularity of the age. At 
the ſame time it deſerves to be mai ked as a fact well 
worthy of notice, that while every thing ſeemed to 
bend before the fortune of the houſe of Anjou, a 
man was found adventurous enough to queſtion the 
validity of the ſentence, and to write a book to prove 
that 1t was contrary to the law of nations. This was 
Succaria, a civilian of thoſe days, (d) and his book, 
whether well or ill executed, preſents us I believe 
with the firſt inſtance of the law of nations conſider- 
ed of importance enough to be treated as a ſcience. 
The caſe however continued on the records of the 
world, and ſtreſs was laid upon it three hundred 
years afterwards, by thoſe who condemned the un- 
fortunate queen of Scots. (e 855 | | 
More than a century after this, (1384) the ſame 
family furniſhes us with another example of the 


(4) Burigny Hiſt. de Sicile, 2. 174. 
(e) Camden's Eliz. p. 376. | 
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ſame ſort of violence. Jane, the deſcendant of 
- Charles, having adopted the duke of Anjou, bro- 
ther to Charles the Sixth of France as her heir; the 
duke of Durazzo, who was next in ſucceſhon, made 
war upon her, and became maſter of ber perſon. As 
ber own right to the throne, bad never been donbted, 
there was not a pretext to put ber to death; but 
Jane in the courſe of her reign, had been guilty of 
whdelity and murder, and the law of nations of 
thoſe times, which permitted every irregularity, 
ſeemed even to command, what certainly was but 
retribution. However facred therefore the inviola- 
bility of crowned heads may be conſidered by more 
regular maxims ; the maxims then in exiſtence called 
loudly for her puniſhment, and ſhe was ſtrangled in 
conſequence, by order of her conqueror, as ſhe her- 
ſelf had ſtrangled her firſt huſband Andrew of Hun- 
gary fome years before. (/) 

The deliberate execution of officers after having 
bebaved gallantly at their poſts though forced to ſub. 
mit to ſuperior power, is ſtill leſs to be defended. 
We obſerved inſtances of this in all the periods we 
have yet touched upon, and it continues during that 
immediately before us. The whole of the garriſon 
before which Ricuard the Firſt loſt his life were 
immediately put to death by that prince, except the 
ſoldier by whoſe arrow he fell. But though pardon- 
ed by the king, in whom the feeds of true magnani- 
mity ſeem only to have been ſtifled by the barbarity 
of the times, he was but reſerved for a ſeverer ven- 
geance; being unmercifully flayed alive by Marka- 
avus ſecond in command. (g) 

The well known fate of the brave Sir William 
Wallace in 1305 is a diſgrace indelible to the Engliſh 
name and the character of the age. 


Y Paſquier recker. de la Fr. 6, 26.—Giannone 23. 5. 
Y Hovedon. p. 791. 


In 
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In 1414 Beurnonville commander of Soiſſons for 
the duke of Burgundy, being forced to yield the 
town after a vigorous defence, was taken deliberate- 
ly to Paris, and led to execution Hike a criminal, in 
revenge for the death of Hector de Bourbon, killed 
during the ſiege. (4) I paſs over the condemnation 
of the famous Joan d' Are, fince (however it may 
ſully the reputation of the duke of Bedford for not 
faving her life,) the avowed motive for her death, 
was her being an enchantreſs and an heretic, and 
therefore it cannot in any ſort be brought under the 
cuftoms of war. () Too many examples however 
may be adduced in ſupport of the point in queſtion, 
and it is remarkable that wT occur moſt frequently 
in the very century from which a celebrated hiſto- 
rian looks back upcn the progreſs of mankind from 
the barbarous ages, and pronounces tt to be immenſe; 
they occur alſo under characters which we are ac- 
cuftomed to regard with favour and reſpect. 

At the fiege of Rouen, mentioned before, Henry 
the Fifth reſerved by an expreſs article of the capt 
tulation, a certain number of men on whom he ſhould 
be allowed to exerciſe his rights of vengeance. 

In 1421 at the ſiege of Meauæx, Vaurus the Gover- 
nor, in order to inſpire an irreconcileable hatred in- 
to his ſoldiers againſt the Engliſh, ſent his priſoners 
regularly to an Elm, (which on this account was cal- 
led the Elm of Vaurus,) where they were hanged 
without mercy. © Let them be carried to my Elm,” 
were the words of the inexorable ſentence. The 
Engliſh of courſe retaliated, and with comparative 
mildneſs, contented themſelves on the fall of the 
place, with patting to death fix of the principal of- 
ficers, at the head of whom was Vaurus himſelf. (k) 


(x) Monftrelet ad an. 1414. v. 1. ch. 121. His head was ſtuck 


on a lance, and his body hung up by the armpits. 


() See a long and able but partial account of her proceſs in 
Villaret, 3. 432. et infr. & v. 4. ad init. 
(#) Chron. de Monſtrel. ad an. 1421. 


In 


; 
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In 1431 the Commandant of Guerron, a garriſon 
in Champagne, being prefled to extremity by Lux- 


emburg, a French general, could only ſave the majo- 


rity of his ſoldiers by yielding up every fourth and 
fixth man to the mercy of the conqueror. | 


The garriſon paſſed in view before Luxemburg, 


the victims were cholen, and executed on the ſpot 
by one of their own body, who was forced to ſerve 
this bloody office. (/) 

In 1476 I find a ſtrange law of war which in theſe 
days would be held equally infamous. The duke of 
Burgundy having beſieged Nanci; efforts were made 
by ſeveral gentlemen to throw themſelves into the 
place. One of them being taken in the attempt, the 
duke ordered him to be immediately hanged, ſaying 
that it was contrary to all the rights of war, when a 
general had begun the ſiege of a town, and the fire of 
the artillery had commenced, for any one to attempt to 
enter the fortreſs in order to defend it. Commines who 
gives the account adds that this was really the cuſtom 
in Spain and in Italy. (n) In 1479, Maximilian 
archduke of Auitria, being arreſted three days in his 
progreſs by Raimonet commander of the little caſtle 
of Malauny near Terouenne, that governor was in- 
ſtantly hanged on the ſurrender of the caſtle. (1) 
Near three hundred years from the time of Richard J. 
when ſuch enormities were moſt irequent, had thus 
produced no amendment. The latter days of Maxi- 
milian come within the period to which the maxims 
and politics of later times are uſually traced ; but all 
through the century in which his name fo often ap- 

ars, the cuſtoms of war are peculiarly Thocking. 

The cruel and mutual ravages of the French and 
Engliſh are ſaid to have been ſuch, that neither man 
nor woman was to be ſeen in the whole country of 


(7) Monſtrelet ſub. an. 1431. (n) Commines, L. 5. ch. 6. 
( Contin. of Manſtrel, p. 71. 


Caux, 


2 2 
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Cayx, except the garriſons of fortified places. (o) 
Nor can there probably be a more feeling deſcription 
of the miſeries of war in theſe barbarous times than 
the following tranſlation of Speed from Polydore Vir- 
gil. © While the Engliſh and French (quoth he) 
* contend for Dominion, Soveraignty, and life itſelfe, 
* mens goods 1n France were violently taken by the 
e licence of warre, Churches ſpoiled, men every 
« where murthered, or wounded, others put to 
e death, or tortured; Matrons raviſhed, Maydes 
« forcibly drawne from out their parents armes to bee 
* deflowered, Townes daily taken, daily ſpoiled, 
« daily defaced, the riches of the inhabitants car- 
« ried whither the Conquerours thinke good; houſes 
« and villages round about ſet on fire: no kind of 
* cruelty1s left unpractiſed upon the miſerable French. 
& Neither was England her- ſelf void of theſe miſ- 
© chiefes, who every day heard the newes of her 
* valiant Childrens funerals, flaine in perpetual ſkir- 
“ miſhes and bickerings, her generall wealth conti— 
© nually ebd, and wained, ſo that the evils ſeemed 
e almoſt equall, and the whole Weſterne world 
* echoed the groanes and ſighes of either Nations 
<« quarrels, being the common argument of ſpeech 

and compaſhon throughout Chriſtendom.” (p) 
Savage however as this picture has repreſented the 
Engliſh in their mode of making war, we have au— 
thority for believing that they exceeded all other 
nations in the regularity of their proceedings, at leaſt 
according to the ideas of the age. The devaſtations 
that have been deſcribed were therefore common all 
over Europe, and miſerable indeed muſt have been 
the lot of the world. (g) We cannot then agree 
with 


(o) Chroniques de France. 124. p Speed. p. £68. 
(2 Philip de Commines who lived long in the century durirg 
which moſt of the inhuman practices that have been mentioned 
wok place, has this remarkable paſſage. * Or ſe!on won ads, 
** ente 
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with the remark of Dr. Robertſon, (as far at leaſt as 
it may be ſuppoſed to concern the law of nations,) 


that the progreſs which mankind had made towards 


order and refinement, from the fall of the Roman 
Empire to the opening of the fiſteenth century, muſt 
appear immenſe. (r) Much no doubt had been done, 
towards the melioration of municipal eſtabliſhments, 
much in ſome of the ſciences, and in many of the 
arts: but of the law of nations, as founded on the 
principles of humanity and juſtice, men ſcarcely ſeem · 
ed to have thought. 

While ſuch poor reſpect was thus paid to the lives 
of perſons who according to every ſentiment of gene- 
roſity, if not according to the principles of ſtrict 
right, were entitled to them, we cannot be greatly 
ſurpriſed that even during times of peace, little re- 
gard was ſhewn to their liberty. 

The power of moving at pleaſure over the earth, 
is one of the natural rights of mankind ; and though 
this right has been curtailed in conſequence of the in- 
{titutioa of property and dominion, fo that men have 
no longer the liberty of entering at will into one ano- 
thers territories ; yet whenever this is done, the ut- 
moſt that ought to enſue is immediate expulſion. The 
right to detain them priſoners can never be juſtified, 
and is ſtrenuouſly denied by all chriſtian civilians. 
Nevertheleſs, we ſaw it univerſally exerciſed under 
the Greek and Roman law of nations, (5) and not- 
withſtanding the efforts of the Chriſtian Church, the 
practice was by no means worn out during the period 
before us. A great number of examples might be 
adduced to prove this. I ſhall confine myſelf to 


thoſe few which were of the greateſt conſequence io 


entre toutes les Seigneuries dum monde dont Jay connoiſſance, 
©* ont la choſe publique eſt mieux traitEe, et où il y'a nuls edifices 
© abbatus, ny eee pour guerre, c'eſt Angleterre; et tombe le 
e ſort et le malheur ſur ceux qui {ont la guerre.” L. 5. ch. 19. 
(-) Chants V. Introd. S. 2. 0) See chap. vi. 


others; 
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others; and which from the ſacredneſs of character 
in thoſe concerned, made every attack upon their in- 
violability appear the ſtronger. 

Poſſibly the celebrated Norman invaſion, and if ſo, 
the whole tenor of our laws, and by far the moſt im- 
portant tranſactions of the earlier part of our hiſtory, 
may in ſome meaſure be attributed to the exiſtence 
of this unjuſt cuſtom. In the year 1062, HA ROI 
duke of Weſſex, an aſpirer to the crown of England, 
was driven by a ſtorm into one of the ports of the 
earl of Ponthieu on the coaſt of Normandy. 
There was no war at that time between the coun- 
tries, but the Earl immediately ſeized him, in 
order, according to the cuſtom of the age, to make 
advantage of his ranſom. The priſoner however 
was demanded by the duke of Normandy his ſupe- 
rior lord, not, as it might be thought, to ſet him at 
liberty without recompenſe, but before he:gave it, to 
exact from him an oath that he would not oppoſe him 
in his own deſigus upon the throne. .HakorD de- 
clared the oath void on the plea of © Dureſs,” and 
purſuing his fortune obtained the crown. The flim- 
ſy title of William received no ſmall ſupport in the 
eyes of men from this ſuppoſed perjury of the duke 
of Weſſex, with which he did not fail perpetually 
to reproach him. (7) 5 

A more celebrated example of this ſort of injuſ- 
tice, appears in the caſe of Ricuar the Firſt. 

It is well known that that prince on his return from 
the Holy Land, was ſhipwrecked in the Adriatic, 
and endeavouring to paſs through the territories of 
the duke of Auſtria, was arreſted, thrown into pri- 
ſon, and afterwards fold to the emperor Henry the 
Sixth. Although this as might be expected, raiſed 
much indignation among his ſubjects, and actually 


(0) See Will. of Malmſp. L. 2. p. 52. L. 3. p. 56. Mat. Pa. 
p- 1. | 
R M called 
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called down the thunders of the Pope, to whom he 
' appealed, againſt the authors of his misfortune ; yet 
no mention ſeems to have been made of the tranſac- 
tion, as a breach of the cuſtom of Nations. The 
one ſeems to have ariſen from affeQion ; the other 
from the reputation he had acquired in the ſervice of 
CHurIsTIANITY, and the well known law that no 
one who had aſſumed the croſs ſhould be interrupted 
by any act of hoſtility from enemies at home. Nei- 
| ther the repreſentations of the See of Rome to Hen- 
ry and Leopold, nor his own complaints, which re- 
' ſounded throughout Europe, make the leaſt mention 
of it, as a violation of public law : on the contrary 
the affair in the meaſures that were taken upon it, 
ſeems to.have been nothing extraordinary. Henry 
writes an oftentatious account of the arreſt to Philip 
of France as a fortunate event which would pleaſe 
him, and claims merit from the tranſaction. (2) The 
immenſe ranſom of 100,000 marks was demanded, 
ſeveral ſevere articles were preſcribed, and fixry-ſe- 
ven hoſtages agreed upon for their performance, (x) 
as if he had been taken priſoner in open battle. The 
"ranſom was regularly raiſed according to the feudal 
proviſions for ſuch caſes, and his mother Queen 
ELEANOR took a voyage to Germany for the ſettie- 
ment of the affair. Before it was completed howe- 
ver, there were many negociations with the King ol 
France who wiſhed to purchaſe this illuſtrious cap- 
tive, and it was owing chiefly to the veneration 
which the princes of Germany had conceived for 
him, that the ſale did not actually take place. (3 
The ſale of priſoners, it is to be obſerved, as a alli. 


of property, was perfectly within the rules of nations 
2 () Hoveden. 410. Hemirg. cap. 63. 

(x) Rym. Fad. 1. 84. 

(1) Rapin Thoyr .Sub an. 1194- 


ther 
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then in practice, as we ſhall preſently have occaſion 
to demonſtrate. | | | ; 
Two hundred years afterwards, we find a remark- 
able inſtance of the ſame kind. In 1406 ROBERT 
king of Scotland, dreading the violence of his bro- 
ther the duke of Albany, reſolved to ſend his ſon and 
heir Jams, for ſafety as well as for education, to 
France. The young prince ſailing along the coaſt of 
Norfolk in his paſſage, and being ſeized with illneſs, 
had the imprudence to venture on ſhore. He was 
immediately arreſted by the people on the coaſt and 
conducted to HENRY the Fourth, who ſenſible of 
the value of ſuch an inſtrument againſt a nation with 
whom there was almoſt perpetual war, detained him 
captive. There was however at that time no war 
between the countries, and James even came provid- 
ed with a letter from his father to Henry, in caſe he 
ſhould be obliged to touch in his dominions, His 
captivity laſted eighteen years; during which, as the 
only palliation that can be offered, no care was want- 
ing to complete his education. At the end of that 
time he was not releaſed but on the payment of a re- 
gular ranſom of forty thouſand marks, and ſwearing 
to preſerve a peace between the kingdoms. ( 

The next century ſaw the cuſtom ſtill in exiſtence. 
and it is England again which furniſhes the caſe. 

In 1506 the archduke Philip, king of Caſtile in 
right of his wife, paſſing through the channel from 
the Low Countries to Spain, was forced by a tempeſt 
into Falmouth, where he landed, © weary and ſicke,“ 
ſays Speed, © with the violent toſſings of the ſea.” 
The news of his arrival (to purſue the account) ſtir- 
ring up the men in authority therœabout, Sir Thomas 
Trenchard, with the ſudden forces of the country, 
not knowing what the matter might be, came thither, 
and underſtanding the quality of the ſtranger, fent 


(e) Rym. 10, 299, 300. 
M 2 off 
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off poſt to Court for inſtructions. Sir John Carey 
alſo came dowa to the coaſt with a troop of armed 
men, and Philip fearing conſtraint, becaule they durſt 
not let him paſs without leave of the king, was obliged 
to yield to his ſortune. Hewxy the Seventh, at that 
time upon the throne, knew the value of this oppor- 
tunity too well to let it ſhp, nor would he ſuffer P i. 
lip to depart the kingdom. till he had extorted from 
him the Earl of Suffolk, his rival, to whom Philip 
had till then aflorded an aſylum. (y) Such were the 
maxims and conduct of States during the times be- 
fore us, in caſes where juſtice and the laws of hoſpi- 
tality, eveu as practiſed by ſavages, called loudly for 
the reverſe. () | 

While things during a ſtate of peace bore ſo much 
the appearance of war, it was not unnatural for the 
great men of thoſe times to view one another with a 
qealouſy that was perpetually on the watch; and the 
manner in which this jealouſy diſplayed itſelf will 
furaiſh the next object of our conſiderations. 

The mutual fears of private men are rendered uſe- 
leſs, and are therefore diſſipated by the protection of 
the laws; but the fears of kings, who are the repre- 
ſentatives of whole ſtates, and who are therefore in- 
dependent of all tribunals, can never be laid aſide, 
except through the influence of good morals; and 
where thele are unknown, diſtruſt muſt be univerſal. 
Hence the precautions which States are conſtantly 


Speed. 761. 

(z) Ihe practice was not worn out even ſo low down as the 
laſt century ; Cardinal de RicHtLIEty, whoſe progreſs was ſel- 
om retarded by ſeruples, having arreſted the Elector Palatine, 
who had reiturcd into France upon the ſtrength of being at 
peace with chat Linzdom, The real motive for his impriſon- 
ment, which was a very cloſe one in the Bois de Vincennes, was 
his de ſign to treat for the army of the deceaſed Duke of Saxe 
Weimar; the atſigned reaſon, the right which all nations had 13 
arreſt ran gers whe came into the country without a ſafe conduct. 
Sce Bougeant' Hi. tle la P. de Weſtph. L. 5+ 8. 60. 


taking 
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taking one againſt another; and hence, during the 
ages in queſtion, the fear even of perſonal violence 
was indulged, and for the moſt part provided againſt, 
whenever Kings or Generals came into coutact with 
one another. Of this there is a variety cf inſtances, 
and none ſo remarkable as that exhibited perpetually 
by two Sovereigns who, from their weight and pow- 
er, the one in temporal, the other in ſacred matters, 
were without conteſt regarded as the heads of Fu- 
rope. The continued claſh of intereſts which divid- 
ed the Popes and the Emperors, it is not our buſi- 
neſs to examine. It is well known, however, that 
the ſormer boaſted themſelves the ſucceſſors of Saint 
Peter; the latter of the antient Cæſars; in virtue of 
which, they both equally claimed ſuperiority over 
each other. This, as might be expected, produced 
a laſting jealoufy ; aud as the ceremonial of Europe 
ordained that the Emperors ſhould receive their ſa- 
cred unction from the hands of the Popes, it was 
uſual, previous to the commencement of a ceremony 
where they were to approach lo near to ore arcther, 
For each of them to take an oath hat they would not 
be guilty of een, during is performance. This 
remarkable oath was duly adminifiered to F&EDE- 
RECK BARBAROSSA and ADRIaN IV. upon the 
coronation of the former at Rome, in 1155. (4) 

Commines has ſet before us, wuh great livelineſe. 
of colouring, the mutual diſtruſts of CHARLES the 
Bold, and Lzwts the Eleventh. 

After the battle of Mont Pherr, a treaty was let on 
foot between thoſe two famous rivals, which was 
ſoon concluded at Conflans. While the regociation 
went on, there was a füſpenſion of arms, during 
which they had ſeveral conferences together, be— 
tween Paris and the Burgundian camp; ard one day 
the Count ſufered himſelf to return with the King: 


(e) Veltaire. Eſp. des Nat. 2. 2. W 2 
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within the very ramparts of the town. In modern 
times ſuch a procedure would not have been reckon- 
ed uncommon ; it would have cauſed neither ſurpriſe 
nor fear; the Count, however, is related to have 
been quite aſtoniſhed (ioui eſbahi) at his own raſhneſs, 
though he put the beſt face upon it ; and when it was 
known at the camp, the whole army was filled with 
conſternation. The ſoldiers, who were amuſing 
themſelves in the fields without the intrenchments, 
were immediately called in, and the generals aſſem- 
bled together in council, where, after many mur- 
murs at the raſhneſs of their leader, the Marechal 
de Bourgogne ſpoke as follows:“ If this young 
„ madman has thus gone to his ruin, do not let us on 
* that account be the ruin of his family and our- 
ce ſelves: let every man retire to his poſt, and be 
prepared for the worſt; we are ſtill ſtrong enough, 
e if we keep together, to reach our own frontiers.” 
Soon'after this, the Count returned ſafe ; and, upon 
ſeeing the Marechal de Bourgogne, cried out, © Do 
* not blame me, forT know my own madneſs.” All 
the army, ſays the hiſtorian, praiſed the honour of 
the king for not ſeizing him while in his power ; 
which, however, 1t was not again thought prudent 
to tempt. (5) It is needleſs to obſerve upon the cuſ- 
toms of that time in which praiſe could be given to 
a man for not doing what, according to our preſent 
ideas of juſtice, would have drawn upon him the 
univerſal execration of Europe. © ff! 
Whenthe ſame Monarch was invaded by Epwar 

the Fourth of England, he wiſhed to avoid extremi- 
ties by negociation ; and for that purpoſe demanded 
a conference with the King at Picquigny. The dil. 
truſt of the times made it impoſſible for theſe two 
crowned heads to meet without precautions, which 
would diſgrace a modern tranſaction of the ſame 


(5) Commines, L. 1. Ch. 13. 


\ 


kind. 
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kind. Upon a bridge over the Summe was ereed 


a barrier of ſtrong trellis-work, ſuch as forms the 
cages of lions, the bars extending no farther aſun- 
der than to admit a man's arm with eaſe. Four gen- 


tlemen of the king of England's party were admitted 


on the French fide, to fee, ſays Commines, what 
was doing among them; and as many from their 
party; and for the ſame purpoſe, ou the fide of the 
Engliſh. In this manner it was that the heads of 


the greateſt nations in Europe were obliged to meet 


(e) in the courſe of a tranſaction which of all others 


demanded confidence, and friendſhip, namely, the 


ſettlement of peace. - 
This mode of meeting on different fides of a har- 


rier, was at that time common; Lewis had taken 
the ſame precaution before, in his interview with his 
own conſtable St. Paul, upon the bridge of Noyon ; 
(d) and the Dauphin his uncle had ſet him rhe exam- 


ple at his meeting with the Duke of Burguady on the 
bridge of Monterau Faut yonne, where indeed the 
latter loſt his life. | 
While ſuch was the conduct of crowned heads 
and men of power towards one another, it was al- 
moſt a neceſſary conſequence that theſe who were 
only their repreſentatives ſhould experience a treat- 
ment, and live under cuſtoms, at leaſt as irregular. 
The facts relating to the conduct towards Ambaſſa. 
dors and Heralds, during theſe times, evince it but 
too fully. Edward the Black Prince, who was the 


flower of chivalry, and whoſe courteſy in war will 


be renowned as long as our language ſhall cxiſt, was 
himſelf, according to our preſent maxims, not with- 
out fault in this reſpet; and his conduct towards 
Charles V. of France, together with the deliberate 
advice of his council, as deſcribed by Froiſſart, will 


(c) Commines, L. 4. Ch. 9. 10. 
(4) 13; io $+ KD T2 | 
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ſet before us very plainly the lax ideas upon this ſub. 
ject that were then: entertained. | 

Wben Charles V. ſent Envoys to him at Bordeaux, 
to ſummon bim to anſwer. certain complaints which 
were preferred againſt him: he was at firſt, ſays 
Froiſſart, quite melancholy. at the affront. His ba- 
rons and knights, (who it muſt be obſerved were 
then the moſt courteous and moſt accompliſhed in 
Europe,) councelled him 7o put the meſſengers to death, 
as the, beſt recompence he could give them for their 
freedom ; but this he forbade. Underſtanding, 
however, that they had come to him without a ſafe 
conduct, he ordered them immediately to be pur- 
ſued, taken, and thrown into priſon, which was 
executed with joy, adds the hiſtorian, by his coun- 
cil. (e) This conduct of the Prince of Wales made 
Charles more cautious in his declaration of war 
againſt his father, to whom, fearing perhaps the 
ſame ſort of treatment, he ſent his defiance by the 
hands of a mere ſervant; and the Ambaſſadors at 
that time at the court of England, are repreſented as 
tous foyeux when they found themſelyes ſafe within 
the fortreſs of Boullogne. (J). Villaret iu repreſent- 
ing this fact obſerves that the French King ſent his 
declaration by a ſervant, fearing that the /aw na- 
ions would not be more reſpected at London than it 
had been at Bordeaux. (g) 

The term Law of Nations, however, is his own; 
Froiſſart relates the naked circumſtance of the caſe, 
and does not ſeem even to hint that the procedure of 
the Prince was contrary to the notions of right at 
that time received. In fact, notwithſtanding the 
chivalry of the age, which, as will be ſeen, produc- 
ed much change in the laws of war; caſes of nicety 


(e) Froiſſart, V. 1. Ch. 249. 
(f) Id. Ch. 251. | 
) Hiſt. de Fr. 1. 389. 
Were 
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were too little underſtood, and cuſtoms were far too 
irregular to build upon them as a ſettled ſyſtem; Vil- 
laret therefore, not only in this, but in other inſtances 
of his excellent work, goes too far in attributing any | K 
preciſe idea of the law of nations to theſe ages, g 
which he conſtantly does when he ſpeaks of their 
violation. In 1350, Raoul Comte d*Eu, conſtable 
of France and priſoner of the king of England, ob- 
tained leave to return home on his parole to procure 
his ranſom, and treat of ſome matters of ſtate. His ; 
conduct at Caen, where he had been taken, is allow. | 
ed tohave been ſuch as to render his fidelity to France: | 
ſuſpected; and he was painted to the king, Joux II. 
as a. partizan of .Epwarp, come to ſtir up ſedition. 74 
For this, and for other treaſons which fis expreſs/y | 
ſlated he had confeſſed, he was beheaded ; and Villaret | 
calls this, not only a breach of the law of France, 
but of the law of nations. () In the forms of his 
praceſs, that the laws of France were violated, may 
poſh bly be true; and undoubtedly according to the 
comprehenſive and ſcientific mode in which the law 
of nations has been treated by the moderns, IoRx 
may be ſaid to have been guilty of a breach of that 4 
law alſo, by executing a man who, though his own 14 
ſubject, was, as a priſoner of another, civilly dead | (1 
with reſpe& to him. But whether the ſtate of the Ei 
law in ſuch times as we have deſcribed, admitted of ; 
ſuch nicety of ſpeculation, and whether, confequent- 
ly, Villaret has not, in common with others, fallen 
into the fault of ſuppoſing the law of nations to be : 
always the ſame, may be made a reaſonable queſ- 10 
tion. i 
| Inſtances in truth perpetually occur, both before 4.4 
and after the above-mentioned tranſaction of the 2 
Prince of Wales, in which the rights of Ambaſſa- 
dors and public meſſengers were ſet at defiance. In 4 
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the year 1258 ELIZABEKTH, queen dowager of Si- 
eily, ſent Ambaſſadors in behalf of her ſon to Marx- 
FRO1, who had poſſeſſed himſelf of the kingdom; and 
theſe deputies exereiſing their function with too much 
ſreelom, were ſeized and put to death by that hardy 
ulhrper. () The Ambaſſadors allo whom ſhe ſent 
to the Po?s on the fame ſubject, by his contrivance 
met with the fame fate. (4) In 1350 the Pope's le- 
gate, the repreſentative, not merely of a temporal” 
fovereign, but of the ſpiritual Father whom it was 


3mpiety to oppoſe, was hung up by the heels by Dox 


Prpro, king of Arragon, till he took off an ex- 
communication he had ventured to publith ; (/) and 
in 1464 LEWIS XI. in the caſe of the arreſt of Ru- 
bempre, by the Count of Charolors, held publicly by 
the mouth of his chancellor, before PIII duke of 
BURGUNDY ; that 7he orders he had given him ( Rubem- 
pre) tn arreſt the agent of Brittany going to the court of 
Edward IV. his enemy, were perfeflly legitimate, al- 
though at that time there was peace between Brittany 
and France.. (m) | 8 

But if theſe proceedings ſhould be eſteemed mere 
violations of law, (and it muſt be acknowledged 
!Ome of them are quoted more with a view to ſhew 
what was actually done, than what was actually le- 
gal;) there is one caſèe in the thirteenth century, 
ſufficiently remarkable, and which is expreſsly ſtated 
to have been the conſequence of recerved cuſtom. 
The patriarch of Jeruſalem, ſays Joinville, had be- 
come the captive of the Emirs of Agyp?, Suivant 
© lacoutume alors uſitee en PA YENNIEK, comme en 
„ CHRETIENTE gue quand deux princes eftorent cn 
guerre, ſi Pun eu, venoit a mourir, les Ambaſſa- 
deus qui Seftotent envoyes reciproquement, demcterio- 


() Burgin. 2. 128. (L, Id. Ib. 
() Mod. Un. Hiſt. 17. 193. 


(n) Communes, L. 1. Ch. 1 
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« ent, priſonniers et eſclaves.” (u) It may be ſuppo- 
ſed that this law of nations related only to the prac- 
tice of war between Chriſtians and Saracens, which, 
as we ſhall ſee, was often very different ſrom that of 
the Chriſtians among one another ; the paſſage cited, 
however, obſerves expreſsly that i it was the cuſtom 
among Criſtians as well as Pagaus. 

Be this as it may, theſe examples, taken from the 
hiſtory of various nations, and various parts. of the 
period before us, demonſtrate the little regularity 
that had hitherto been introduced, even into a pait 
of the law of nations which on account of its neceſ- 
ſity is almoſt the firlt that is attended to by all com- 
munities. The very heralds, without which war can 
hardly be carried on, were not always ſafe. The 
duke of BED TOR D, regent of /rance, the moſt ac- 
compliſhed prince of his age, loaded the Grienne | 
herald, feat to him by the famous Hucelle, with 
chains ; ; (0) and though there is nothing which ap- 
pears to have diſtinguiſhed our Edward IV. for cru- 
elty beyond other generals of the time, yet when 
LEWIS XI. commanded one of his ſervants, who 
was not a regular herald, to aſſume the habit of one, 
and bear a meſſage from him to the Engliſh camp, 
he is ſaid by Commines to have fallen upon his knees 
and bewalled his fortune, as one ſeat to inſtant death. 
(p) Molloy makes a queſtion upon this, whether the 
circumſtance of the meſſenger's not being a regular 
herald, would have entitled EU to have uſed 
violence towards him. () The queſtion is not in- 
curious, as the laws conceru:ng heralds were, from 


(1) Joiaville vie de St. Louis, P. 67. 

(7) Villaret, 3. 408. Poſlibly he might be excuſed by the cic- 
cumttances of the times. The duke tor his nephew, cron 
in of France; the herald ſummoned him to yield up the king - 
dom to Charles VII. the true king, and things were thus in a 
ſtate of civil war. 

(%) Commines, L. 4. Ch. 7. (7) De Jur. Mar. 

os Dog : their 
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their univerſality, part of the laws of nations; and 
they were known by a particular habit, which it 
would have been dangerous if every one had been 
allowed to aſſume at pleaſure. As it was, the meſ, 
ſenger (there being no herald in the camp of Lerws,) 
was obliged to make himſelf a coat of arms out of 
the enſign belonging to a trumpet, (7) and poſſibly 
his fright might have ariſen from his knowledge that 
he was ſo far an impoſtor, as not to have been regu- 
larly cloathed with the character he was about to un- 
dertake. If this were fo, it is a remarkable part of 
the law of nations. In the 2 day, any one ta- 
king upon him the enfigns of office, and actually em- 
ployed by men having ſufficient authority, would be 
conſidered in his per fon as ſacred and inviolable. 

In times like theſe, men had not quitted the only, 
or at leaſt the chief mode by which miſtruſtful and 
perfidious nations endeavour to exact the preſerva- 
non of good faith. We ſhall perhaps, in a future 
work, have occaſion to treat of the general ſubject 
of Hoſtages : but as this is merely an hiſtorical en- 
quiry, it will be ſufficient in this place to mark the 
ideas entertained at this time of the rights concern- 
ing them. They were violent to a degree of cruel- 
ty and blood, it being imagined (and the practice 
accorded with the theory,) that an hoſtage was de- 
livered up 79 the abſolute will and licence of the perſon 
receiving him; and as good faith was no part of the 
character of the times, the lot of theſe unfortunate 
men but too often challenges our pity. Severe im- 
priſonment, mutilations, and death in cool blood, 
attend them everywhere throughout the hiſtories. 

The Emperor HENRY IV. returning from the con- 
queſt of Sictly, carried away with him the principal 
tords and prelates of that kingdom, as hoſtages for 
the fidelity of the reſt. The kingdom rifing againſt 


(F) Commines, ub. ſup. 
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him in his abſence, they were ali puniſhed with the 
toſs of their eyes. () The city of Moiſſac in Gaſ- 
cony, having given hoſtages to ſurrender by a parti- 
cular period if not ſuccoured, the duke of Anjou, 
fays Froiſſart, came there with his army and hoſtages 
at the appointed time, and prepared to put them to 
death, in caſe the commanders broke their faith. 
The town knowing the cuſtom of war, ſurrendered 
immediately. (7) 

But the moſt ample elucidation of the cuſtom is to 
be found ia the hiſtory of the ſiege of a little caſtle 
in Brittany belongiag to Robert Kno/lys a famous 
general of Edward III. It is attended with ſuch re- 
gular and deliberate cruelty, proceeded fo plainly 
upon priaciples, and deſcribes ſo fully the manners of 
the time, that it deſerves to he related in all its cir- 
cumſtances. 

Knollys, lord of the caſtle of Derval, near Breſt, 
being called away to that city, left it beſieged under 
the command of James Bruce (or Broſſe). The 
French preſſing the ſiege, Brrce agreed to ſurrender, 
provided it was not relieved within a certain time, 
and gave hoſtages for the performance of his agree- 
ment. In the mean while Kzo/lys returning from 
Breſt, ſent word to the French commander {who 
waited without hoſtility, the expiration of the time 
appointed,) that he would not keep conditions made 
in his abſence by a perſon who had not ſufficient 
power, and bade him retire or he would attack him. 
The French replied that they would keep on the de- 
fenſive till the end of the period fixed for delivering 
up the caſtle, and they ſhould then know what part 
to act. The points of difference in this curious caſe, 
which was plainly a Spoxs10, as it is called by wri- 
ters on the law of nations, are not now before us; 


s) Heiſs. Hiſt. d' Allemagne 1. 112. an. 1197. 
) Froiffart, v. 1. ch. 320. 
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we have merely to mark the fate of the hoſtages. 
Upon the expiration of the term, Knv/lys perſiſting 
to keep the caſtle, the duke of Anjou who had taken 
the command of the ſiege, and who, according to 
the hiſtorian from whom I extract this account, was 
as brave and generous a prince as any in Europe, 
was embarraſſed what to do with the hoſtages he had 
received, and aſked the advice of Garcias du Cha- 
tel. The latter, who knew what humanity de- 
manded, not leſs than what the law of arms award. 
ea, told him that although the rigour of war gave 
him the right to put theſe unfortunate men to death ; yet 
as it was not their fault that Knollys continued obſti- 
nate, it would be more merciful to reſtore them. 
The duke acquieſced, and ou CraTEL conducted 
them out of the camp. In this ſtate of the affair, 
he was met by OLIVER de CIIssoN, one of the 
French generals, and firnamed, for his ſeverity, the 
butcher, who brought back the hoſlages to the duke, 
and repreſented to him that by this ill placed mercy 
he only encouraged the enemy to break their faith. 
By this, and other ſtrong arguments, he obtained 
from him the power of doing as he pleaſed with 
them, and the unhappy men accompanied by an ex- 
ecutioner, were inſtantly led down to the ſide of the 
caſtle ditch, where Knollys was ſummoned to a con- 
ference. He appeared at a window, aud CL1is80N 
ſhewing him his friends, aſked him if he would ſuf— 
fer them to die for his breach of faith. He replied 
that he was guilty of no breach of faith, that the 
blood of thele innocent men would therefore be upon 
the head of Cris8on, who would thus well earn 
his firname of butcher, and that if he perſiſted, he 


knew how to retaliate. (/ The ſavage CIIssOoN 
executed 


(u) The other particulars of Knolly's anſwer are a curious 
mark of the reſignation that was expected from hoſtages in thoſe 


days. Robert Rnolles repartit, les gentiz hommes que vous 
$4 
tenez 
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executed his threat, (to the regret, adds Froiffart 
of all the army, two hundred of whom wept for 
their deaths,) and on the inſtant a ſcaffold was 
ſeen puſhed out from the window where Knollys 
had appeared, and four French gentlemen bein 
brought forth, were beheaded on the ſpot, and their 
heads and bodies thrown down into the ditch amon 
their friends. Such were the particulars, ard ſuch 
the exactneſs of cruelty, in a caſe by no means incu- 
rious in the laws of war as admitted by our ance{- 
tors. (v) 

Another great point which peculiarly marked the 
want of regularity and order winch formed the cha- 
racer and the diſgrace of the times, was that liberty 
which individuals claimed to do themſelves right, 
upon foreign injury; and their conſequert danger 
of falling into the extreme ct diſorder. — The Kings 
and Magiſtrates of the time, had ſeldom the pow- 
er, and not always the diſpofition to exert cone of the 
moſt important functions of the Sovereignty commit- 
ted to their hands, namely the defence of their ſub- 
jects from external inſults; and in this weakneſs, 
or this indolence, they allowed the martial ſpirit of 
the age to take its courſe, and the private ſubjects 
of different monarchs waged very cruel wars againſ: 
one another, for a conſiderable Jevgth of time, 
without calling out the force of their reſpective na- 
tions in their defence. I ſpeak not here cf the ſa- 
mous Private wars of the Parons, which were thc 
conſequences of actual Sovereignty, and will be 


*« tenez ſont mes amis 1] eſt vray, et il n'y'a rien que je ne don- 
e naſſe pour les ſauver de votre inhumanité; mars ces amis ſor? 
genereuæ, et ils amient mieux mourir que de m'obliger à faire 
une choſe honteuſe, comme celle de me rendre ſous pretexte 
d'un traité nul et in valide.“ —Vie de Bertſ. du Gueſcelin. 246. 

(20 Ib. & Froiſſart, v. 3. ch. 6. The latter ſays Kuollys (or 
Cunolis as he calls him,) executed all his priſorers. 


falls; 
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fully reviewed under another head, (w) hut thoſe 
heterogeneous depredations -which were ſo often ſuf- 
fered by way Repriſals. | 

Repriſals, under proper control and attention, 
come regularly within the ſcope of the Law of Na- 
tions as obſerved at preſent; and although I am 
aware that there 1s a great authority for the contrary 
opinion, (x) yet it is upon the whole ſettled, that 
no private hoſtilities, however general, or however 
Juſt, will conſtitute what is called a legitimate and 
public ſtate of war. (y) So far indeed has my lord 
Coke carried this point, that he holds, if all the 
ſubjects of a king of England were to make war 
upon another country in league with it, but without 
the aſſent of the king; there would till be no breach 
of the league between.the two Countries. (2) 

In the times before us various were the inſtances 
in which individuals poſſeſſing no public character, 
and authorized by no public commiſſion, aſſumed, 
and were almoſt encouraged to aſſume, the province 
of redreſſing the wrongs that were offered them from 
without. I will ſele& one, which was not leſs re- 
markable for the account which it affords us of the 
ſentiments of our anceſtors, than it was important 
in the end, by involving the whole force of two 
mighty nations in a ſerious war. | 

In 1292 two failors, the one Norman, the other 
Engliſh, quarrelled in the port of Bayonne, and 
began to fight with their fiſts. The Engliſhman 
being tlie weaker, is ſaid to have ſtabbed the other 
with his knife. —It was an affair which challenged 
the intervention of the civil tribunals, but being ne- 
gledted by the Magiſtrates, the Normans applied to 
their King, (Phlp le Bel) who with negleR till 


Cw) Chap. XII. On the Influence of the Feudal Syſtem. 
(x) De Winte. () Vattel, L. 2. ch. 4. 
(z) Fourth Inſt, 152. 
more 
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more unpardonable, defired them 10 take their own 
revenge. They inſtantly put to ſea, and ſeizing the 
firſt Engliſh ſhip they could find, hung up ſeveral of 
the crew, and ſome dogs at the ſame time, at the 
maſt head. The Englith retaliated without applying 
zo their Government, and things aroſe to that height 
of irregularity, that (with the ſame indifference on 
the part of their kings, the one nation made alliance 
with the Iriſh and Dutch ; the other with the Flem- 
ings and Genoele. Two huntred Norman veſſels 
ſcowered the Englith ſeas, and hanged all the ſea- 
men they could find. Their enemies in return fit- 
ted out a ſtrong fleet, deſtroyed or took the greater 
part of the Normaus, and giving no quarter, maſſa- 
cred them, to the amount of fifteen thouſand men. 
The affair then became too big for private hands, 
and the Governments interpoſing in form, it termi- 
nated in that unfortunate war, which by the loſs of 
Guienne entailed upon the two nations an endleſs 
train of hoſtilities, till it was recovered. (a) 

While ſuch laxity of diſcipline and of true ſubor- 
dination prevailed, we can little wonder if the paſ- 
ſions of private individuals were allowed to enter 
into, and mingle with the public adminiftration of 
the laws of war. When any one therefore had dil- 
tinguiſhed himſelf in zeal, or ſeverity, or ſkill in 
the deſtruction of enemies; far from reſpecting him, 
he was ſometimes marked out for a vengeance, which 
extended itſelf even to innocent perſons. Thus 
when Gery Payen, a French Captain, had been 
taken by ſome Engliſh troops in the wars of Ep- 
waRD III. they at firit contented themſelves with 
requiring him to follow them to the town of Benon, 
whence they had fallied ; but upon queſtioning him, 
and learning that he was in the ſervice of de Cr1s80N 
their mortal enemy, they then replied, “ Il faut 


(a) Heming. 39, 40. T. Walling. 58, 60. Velly. 4. 31, 32. 
You. 1; N h mourmr* 


498 HISTORY OF THE LAW IN EUROPE, 


«© mourir, puis que tu es a ce traiſtre C/;ſon, le plus 
c cruel de nos ennemis. La deſſus, en haine de ſon 
« Capitaine,“ continues the hiſtory, * ils tuerent ce 
c brave Gentillhomme, ou pour le moins laiflerent 
e pour mort.”—In return for this, De Cliſſon took 
an oath that he would not ranſom any priſoners for a 
whole year, but would put every one to death who 
fell into his hands. (6) | 

In theſe times alſo, there exiſted a cuſtom in full 
vigour which 1s to be traced to very remote antiqui- 
ty, but which the mildneſs of modern improvements 
ſeems to have totally aboliſhed ; I mean the praQice 
of exacting ranſoms for the liberty of priſoners. 

Originally, from the ſuppoſed right of putting 
captives to death, it was held lawful to reduce them, 
as an act of mercy, to perpetual ſlavery ; of whicl. 
in the preceding chapters we have ſelected various 
inſtances ; nor was the practice wholly worn out, 
even ſo far down as the fourteenth century. Levis 
Hutin in a letter to Edward II. his vaſſal and ally, 
defiring him to arreſt his enemies the Flemings, and 
to make them /aves and ſerfs. (c) Men however 
who made war for booty as well as from a thirſt of 
vengeance, were ſoon willing to exchange a priſon- 
er whoſe life might be burtheuſome, and whoſe 
death was indifferent to them, for advantages more 
convenient and manageable. Accordingly, even 
the Scandinavian and Scy hian nations, whole paſſion 
for ſlaughter ſo often makes us ſhudder, condeſcend- 
ed at lat to accept of ranſom for their captives ; 
and during the ages we are examining, the cuſtom 
appears to have grown univerſal and been regulated 
by fixed and known rules. The chief among them 
ſeems to have been, that the priſoner ſhould remain 


(5) Vie de Bert. Du Gueſc. 224, 225. 
(e) “ Mettre par deveres vous, ſi comme forfaiz & vous, S:y5 
et Eſelaves a lau jours.” Rymer 3. 488. 


2 + the 
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the property of him who had the fortune to take 
him, though in ſome inſtances the king, as beit able 
to judge ot the expediency of giving liberty to par- 
ticular enemies, claimed a right to retain them him- 
ſelf, at a price much inferior to that which the cap- 
tor might have expected. It is ſaid by a French an- 
tiquary, that the king of France had the privilege of 
purchaſing any priſoner from his conqueror on the 
payment of 10, ooo livres; (d) and it is remarkable 
that the money paid by EDwarp III. to Denis de 
Morbec for his priſoner | Sons king of France, taken 
at Poztters, amounted to that preciſe ſum. (e Ed- 
ward afterwards exacted three millions of gold 
crowns, amounting, it is computed, to 1, 500, oool. 
of our preſent money, for the liberty of his illuſtri- 
ous captive, () anda kind of reproach on ſuch an 
immenſe diſproportion, eſcapes from V//aret in this 
part of his hiſtory. (g) 

The reproach 1s unmerited. However juſt it might 
be, according to the maxims of the time, that the 
conqueror ſhould be rewarded for his valour and ad- 
dreſs 1a capturing a potent or dangerous enemy ; the 
power of giving him liberty at pleaſure, might have 
been very prejudicial to the ſlate; and as every ſol- 
dier fought for the good of the common weal, as 


his own, it was not a debt of juſtice to give him the 


whole, or even the greater part of the profit upon 
the prifoner. In the caſe of 7%, whole Towns and 
Provinces were yielded up to the tate, beſides the 
immenſe ſum above-mentioned : it cannot be ſup- 
poſed that De Morbec had auy right to thete! It was 
probably upon ſuch principles that Henry IV. for- 
bade the Percies to ranſom their priſoners taken at 


(d) Paſquier recherches de la Fr. L. 4. ch. 12. 
(e) Villaret 1. 248. (7) Id. 
(g) Hiſt. de Fr. 1. 248. 


N 2 | Eolmdownu. 


' 
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Holmdown. They were the moſt illuſtrious of the 
Scotch nobility, and the king perhaps in retaining 
them, had views of ſtate which looked much far- 
ther than the mere advantage of their ranſom. He 
{ſeems to have publiſhed this prohibition to the Fer- 
cies, in confequence of his prerogative, and though 
the proclamation acknowledges their right, (4) yet 
by his haughty perſeverance in the exertion of his 
claim, he drove that powerful family into their fa- 
mous, and, to themſelves, fatal rebellion. (7) 

It was thus however, for the moſt part, in the op- 
tion of the perfons in poſſeſſion of a priſoner, whe- 
ther or not to ranſom him, the prifoner having no 
right to inſiſt upon his liberty, however great the 
advantage he might offer 1n exchange for it ; and 
in this, they were governed by motives of policy, 
drawn from his perſonal importance. ExTius king 

of Sardinia, the fon of the Emperor FRYD ERIC II. 
was of ſuch conſequence to his father's affairs, from 
his activity and ſervices, that upon being taken pri- 
ſoner by the Bologneſe army in 1248, no ranſom that 
could be offered was able to obtain his liberty, and 
he died at the end of a captivity of four and twent 
years. () CHaRits V. of France, purſued the 
fame conduct towards the famous Capital of Buche, 
whom he purchaſed of the gentleman who took him 
for 1200 livres, (/) and ſhut up iu the Temple at Pa- 
ris, refuſing every offer made to him by Edward III. 
for the liberty of an enemy he ſo much feared. (n) 
Upon the ſame principle, it was the dying injunction 
of HENRY V. not to releaſe the duke of ORLEANS 
and the Comte p*Eu who had been captured at Agin- 


(hk) Rym. 4. pt. 1. p. 36. 

(i) Rapin 't hoy. v. Sub. an. 1403. | 
(4) Heiſs Hitt. de Pamp. 1 127. Pfeſſel Droit Pub. d' All. 1. 
398. | 
(1) Froiſs, v. 1. ch. 311. 328. (n) Id. v. 1. ch. 328. 

court, 
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court, till his ſon, then an infant, was capable of 
governing; () nor were thoſe noblemen allowed 
to ranſom themſelves till ſeventen years afterwards. 
9 

| When reaſons of ſtate however did not interfere, 
the general rule before mentioned, took place, and 
the conqueror made what profit he could of his pri- 
ſoner. Froiſſart ſpeaking of the conſequences of the 
battle of Puztters, ſays, thoſe who had taken priſon- 
ers made as much of them as they could, © cara 
© celuy, qui prenoit priſonnier en la battaile, de 
« leur coſte le prifonnier eſtoit ſien, et le pouvoit 
& quitter ou ranconner a fa volonte. He adds chat 
the Engliſh became very rich in conſequence of that 
battle, as well by ranſoms as other plunder. (p) 

In a rencontre between aScotch and Engliſh knight, 
the ſame hiſtorian ſays, the former purſued the lat- 
ter, et pour vaillance et pour gaigner, and indeed 
according to M. Sainte Palaye (9 the ranſom of pri- 
ſoners was one great mean, by which the knights of 
old times were enabled to ſupport the magnificence, 
for which they were remarkable. N 

In the next century, the right continued the ſame, 
and by the articles of war eſtabliſhed by Henry V. 
previous to his invaſion of France, it was determin- 
ed that © be it at the battle, or other deeds of arms 
e where priſoners be taken, who that firſt may have 
* his faye ſhall have him for his priſoner, and ſhall 
<< not need to abide by him.” (7) Mr. Barrington 
anderſtands faye to mean the promiſe given to his 
captor by the perſon taken, that he would remain, 


») Rapin. Tub an. 1422. 
(0) Villar. Hiſt. de Fr. 4. 129. 131. 
{ p) Froiſs. v. 1. ch. 166. & v. 3. ch. 128. 
(7) Mem. ſur la Chevalerie 1. 309. 
(7) MS. collect. of Petyt. preſerved in the Library of the In- 
ner Temply. | 


LITE 


182 HISTORY OF THE LAW IN EUROPE, 


bis priſoner, (5) in which he is ſupported by various 

aflages in the French hiſtorians, © donner fa foi,” 
— the term made uſe of when a perſon agreed to 
remain captive. (7) 

It is not unreaſonable to ſuppoſe with the author 
laſt mentioned, that the price of a man's ranſom 
was, in general, one year's revenue of his eſtate, ( 
and the reaſon which he aſſigus for it is farther ſup- 
ported by the cuſtom of allowing men one entire 
year of liberty, 1n order to procure the ſum agreed 
upon. In theſe his endeavours he was alſo conſider- 
ably aſſiſted by the proviſions of the feudal law, 
which flouriſhed in the height of its vigour during 
the ages before us, and by which, every vaſſal or te- 
nant was obliged to aſſiſt his lord with a ſum propor. 


(5) Obſervat. on the more ant. Stat. 391. 

C) Thomas Vercler taken by a French Eſquire at Poitiers, 
Froiſſart ſays La lay creanca il ſa joy, que recoux ou non re- 
coux demeuroit ſon priſonnier, v. 1. ch. 163. The Eſquire re- 
ceived 6000 nobles for his ranſom, and is ſaid to have become a 
knight in conſequence of this his acceſſion of fortune.—Bertrand 
du Gueicdin ſurrounded by the Engliſh at the battle of Auray, 
Cuaxpos called out to him to ſurrender, and Bertrand “ luy 
% donna /@ fcy, et fut fon priſonnier.— Vie du Bert. du Gueſ. 79, 
Joan d' Are being beaten in battle, ſaw the Baſtard of Vendome 
near her © a qui elle ſe rendit et donne % foy.”—Mouſtrel. ad 
an. 1430. So alſo at the battle of Agincourt, the duke of Alen- 
con was killed in the moment when he had ſurrendered, and the 
king vouloit prendre ſa ſoy. Id. v. 1. ch. 148. os 
(1) Montluc in his Commentaries ſpeaks thus of the ranſom 
he expected from Marco Antonio a Roman knight. Il me va en 
I'entendement que facilement je prendrois priſonnier ce ſeigneur, 
et que ſi je le pouvois attraper, j'etois riche A jamais, car pour 
le moins j'en aurois quatre vingt mille ècus de rangom qui eſtoit 
ſon revenue d'un an, en ne ſtoit pas trop. From this it ſhould 
ſeem that there were ſettled terms upon which the captor and 
-priſoner treated, and that they generaily agreed at the rate of a 
year's income, qui n'eſtoit pas trop. (See Sainte Palaye, Mem, 
ſur la Chevalerie, 1, :,09, 365.) | | 
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tionable to the land he held, in order to redeem him 
from captivity. (w) 

The iums however which I find to have been tak- 
en of different priſoners vary perhaps more than the 
proportion of their revenues ; perſonal conſequences 
as was before obſerved having no doubt much 
weight in determining the value. Brarkaxd bu 
GuzsCELIN, who had no eſtate at all, valued his 
own ranſom at 100,000 livres; (x) the ranſom of 
a king of Marca, of the royal houſe of Arra»or, 
about the ſame period, amounted to exaGily the {une 
ſum; (y) and David king of Scotland, after eleven 
years captivity, paid 100,000 marks for his liberty. 
(z) The queen of Edwrrd III. who may be ſaid 
almoſt to have commanded at the battle of Durham 
where he was taken, required him of Join Cor- 
LAND the officer who aQually made him priſoner ; 
but knowing his value he poſitively refiſed, on the 
plea that no one had a right io demand him but the king. 
EpwaRD ſent for him to Calais, where partly as a 
reward for his gallantry, and partly in acknowledg- 
ment of his claim, he endowed him with $5ool. a 
year in land, and made him a knight banneret. (a) 
CuARLES of Bros, captured in this period of mili— 
tary glory for England, agreed to pay 100,000 
crowns for his ranſom, and left his two ſons hoſtages 
for his good faith. (6b) The famous Micnazr de la 


(w) Feud. L. 2. tit. 24, Hence the ranſom of a king who 
was always at the head of the greateſt number of vaſſals, would 
naturally amount to the greateſt ſum. Mr. Barrington who, hail 
he purſued his communications on this ſubject, would have re:- 
dered this part of our work unneceſſary, has quoted ſome anticrc 
lines (Obſerv. on the Stat. 391.) relative to Hinckſton Hill, :.; 
Cornwall, ſuppoſed to be full of copper. 

„% Hinckſton Hill, well wrought, 
« Is worth a king's ran om, dearly bought.“ 

(x) Vie de Bert. du Gueſc. 137. 

) Froiſſart. v. 1. ch. 99. (z) Rym. 5. 65, 68. 

(2) Rym. 5. 542. & Froiſſart, 1.149. (6) Rym. 5. 862. 

. 
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PoLr, duke of Suffolk, paid 20,0001. ſterling when 
no more than a ſimple knight. (c) The duke of 
Alengon paid 200,000 crowns, for which he was 
forced actually to fell a part of his eſtates to the 
duke of Bretagne. (d) Even the loweſt caprice 
ſometimes governed the demand, where money 
was not a great object. LEWIS XI. having taken 
Worraixc PoULain, an officer of confidence of 
Maxy of Buxcunby, inſiſted upon ſome famous 
hounds belonging to the ſeigneur de Boſſu, as the on- 
ly ranſom he would take. Boſſu at firſt would not 
part with his dogs; the king was obſtinate, and a 
number of couriers paſſed between the parties on 
the ſubject, which was made an affair of ſtate before 
it was ſettled. (e) | 

When ſuch immenſe advantages were to be made 
of the perſons of men of conſequence ; to take pri- 
ſoners became a very primary object with thoſe who 
went to war; and it operated well for humanity in 
one reſpect, by ſaving many gallant lives which 
might othe:t wife have been ſorfeited. 

That they were forfeited in default of ability to 
pay, appears but too clearly in varicus examples. 
In 1441, which is far advanced in the period before 
us, the Engliſh priſoners taken at Force were 
brought to Paris by CHARLES VII. a prince remark- 
able for mildneis in that age. They were chained 
by the neck like dogs, and expoſed nearly naked to 
the gaze and exultaticn of the populace. Thoſe. 
who could pay their ranſom, - were then ſet free; 
thoſe who could not, who were by far the greater 
number, were bound hand and ſoot and precipitated 


(e) Speed. 655. (4) Villaret 3. 389. 

(e Garnier Hiſt, de Fr. 2. 23. By this time alſo it perhaps 
nad grown into a cum to releaſe the firſt priſoner made after 
the commencement of hottilities, without ranſom. © Le Roy 
«+ &' Angleterre commanda qu'on donnait conge 4 ce Valet, wer 
ue eftoit leur fremier priſonnier,'—Commines, L. 4. ch. 5. 


1 into 
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iato the Seine. (7) So little had the laws of war 
gained ſince the time of the Avars, who eight cen- 
turies before, had committed preciſely ſuch an act. 

Under the reign of Lovis XI. the ſame fate, 
and for the ſame default, was experienced by the in- 
habitants of Liege; (%) and Henry V. when he or- 
dered the deaths of his priſoners upon the alarm af- 
ter the battle of Agincourt, ſaved thoſe only from 
whom he expected conſiderable rauſoms. (i) 

Its effects however in another reſpect were diſad- 
vantageous, in fo far as that it held out improper 
motives for war, and temptations, when war was 
declared, to commit violence and treachery. 

The Engliſh are repreſented by Commines, as 
always deſirous of a war with France, from the re- 
collection of the riches they had ſo often acquired, 
not only by the plunder of Towns, but the advan. 
tages made of numbers of princes and lords whom 
it had been their fortune to take. (4) The ſame dif. 
poſition, and proceeding from the lame motive, is 
mentioned by Hollinſhed under the reign of Rich- 
ard II. () The ſeizure already mentioned of Nich. 
ard I. and James of Scotland, in times of peace, 
were perhaps owing 1n part to the avarice of the 
Captors. In 1387 OrIVER de CIIssoN conſtable 
of France, being with ſife conduct at the court of the 
duke of Bretagne, between whom and himſelf there 
had been old hatred ; was ſhut up in a tower, into 
which he had entered at the duke's deſire to examine 
its ſtrength. He was at firſt ordered by the ſavage 
Breton to be tied in a fack and thrown into the ſea ; 


(/ ) Monftrelet ad an. 144r. (2) See Chap. VIII, 
() Garnier's Hiſt. de Fr. 1. 169. (7) Rapin. 

(+) Commines, L. 6. ch. 2. | 

(/) Vol. II. ad. an. 1383. Hence alſo the ſturdy Hotſpur is 
not unnaturally repreſented in his dreams to be talking of © Pri- 


ſoner's ranſom, as well as of ſoldiers ſlain.”—Firſt P. Hen. 
IV, Act. 2. Scene 6. 


but 
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but the latter being troubled in conſcience, was af. 
terwards glad to find his orders had not been execut- 
ed; notwithſtanding which, CIIssoN was not re- 
leaſed but upon a treaty of ranſom for 100,000 
livres. (mn) During the wars of Pulli and Ep- 
WARD III. there aroſe many a ſoldier of fortune, in 
other words freebooters, who no doubt were en- 
couraged in the profeſſion by the hope of making 
money by ranſoms. CroauaRrT, a famous leader 
of what was called the companies, 1s deſcribed as 
having become extremely rich by ranſoming caſ- 
tles and towns, which, as he was then in the ſer- 
vice of no ſtate, he could have had no right to at- 
tack. 

In 1367, ſeveral knights of Suabia having aſſociat- 
ed to perform deeds of chivalry, were tempted to 
uſe their power for the very deſtruction of the good 
order they had ſworn to ſupport. A rich Count of 
Wirtenberg reſiding in ſecurity at his caſtle at Wildbad, 
it came into the heads of theſe knights that they 
could procure a noble ſum of money for the ranſom of him 
and his family ; aud for this purpoſe, headed by a 
Count Kher, they attacked him, though without 
ſucceſs. () 

A fuller and more regular caſe appears in the con- 
duct of Thomas of Canterbury. 

While the duke of Lancaſter beſieged Dinant, in 
Brittany, a ſuſpenſion of arms was agreed upon, 
during which the ſoldiers of each party had free li- 
berty of ingreſs and egreſs, at their reſpective ſtati- 
ons. One of the brothers of Bertrand du Cue fcelin, 
taking advantage of this, was exerciſing his horſe 
in the fields, when he was met by a knight called 
Thomas of Canterbury, who ſeeing him richly dreſ- 
fed and well mounted, and finding him to be a bro- 


(n) Froiffart. v. 3. ch. 57. 
(2) Spitler's Hiſt. of Werten quoted by Putter. B. 3. ch. 3. 


ther 


FROM THE XIth TO THE XVth CENTURY. 187 


ther of Bertrand's, immediately ſeized him and de- 
manded a thouſand florins of gold tor bis ranſom.:” 
It was in vain that the priſoner urged the truce in his 
defence, —Canterbury perſiſted, and Bertrand coming 
into the camp to complain before the duke of Lan- 
caſter, he afſerted roundly, that the capture was le- 
gitimate according to the rules of honour, and that 
he would prove it body to body. The duke, inſtead 
of preventing the combat, and giving liberty to the 
priſoner, was judge of the liſts ; ; and it was not 
till Bertrand was victorious that his brother was rel- 
tored. (o) In this caſe there could now be no diffi- 
culty, and nothing proves more fully than the cir- 
cumſtances related, the crude and irregular ideas of 
Juſtice which were entertained during theſe times. 

No ſerjeant of a modern army, but would have 
condemned a man in the firſt inſtance, who had 
behaved like this lord Thomas of Canterbuy ; yet 
notwithſtanding the repreſentations of % Gueſcelir, 
whoſe genius in the laws of war went beyond that 
of his cotemporaries, a battle was to be fought, and 
much ceremony gone through, before the comman- 
der 1n chief, a prince of royal blood, and eminent, 

according to the account, for his know ledge 10 thoſe 
laws, could act with deciſion. Though juſtice was 
at laſt done, it was only the conſequence of the ſuc- 
ceſs of the injured party, and it is remarkable that 
the whole conduct of the duke of Lancaſter is praiſed 
as 2 noble example of honour. 

The avidity with which men ſought for priſoners 
made it alſo often dangerous to the conquered parties 
themſelves. A man of conſequence known by his 
arms, was not only marked out above the reſt during 
the battle, but became an object of ſcramble and 
contention afterwards. At N the king of France 


Vie de Bert. du Gueſcelin. 32. et inf. (p) 16. Ib. 
Was 
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was nearly torn to pieces by the ſoldiers, who claim- 
ed him as the great prize that was to enrich them. 
He was quickly carried off from Morbec his captor, 
and the cry of © It was I that took him!” reſound- 
ed among all who were near him. Thus preſſed, he 
was forced to cry out to them, © Gentlemen, gen- 
«« tlemen, lead me quietly to the prince of Wales, 
and do not quarrel about me, for I am of ſuffici- 
ent conſequence to make you all rich.“ (q) In this 
filuation he was found by the earl of Warwick who 
was ſent to enquire for him, and who reſcued him 
from the crowd. At the battle of the Bridge of Luf. 
fac, - Crrlonnet the Freneh commander, fell into the 
Hands of five or ſix ſoldiers who diſputed fo warmly 
about his poſſeſſion, that to end the diference they 
were fairly going to kill him, when he was taken 
from them by an Eogliſh knight. (r) At the battle 
of Agincourt eighteen French gentlemen had entered 
mto an agreement to direc all their attacks againſt 
ting Hexnkxy, (moſt probably with the view of ac- 
quiring a fortune by his capture,) and hence one rea- 
fon why the heat of battle was greateſt about his 
zerſon. The eighteen gentlemen periſhed in their 
attempt. (s) Charles de Beaumont, ſeneſchal of St. 
Die, is faid to have died of regret at loſing the great 
ranſom he might have gained had he taken the duke 
of Burgundy priſoner at the battle of Nanci, inſtead 
of killing him as he did, without knowing who he 
was. (7) N 
cannot quit this ſubject of ranſom, though the 
account of it may appear already but too long, with- 
but obſerving that the value of a priloner's liberty 
was conſidered as a ſpec ies of wealth, and regular- 


(2) Froiffart, v. 1. ch. 164. | Seigreurs, Scigneurs, menez 
mol courtoitement, &c. | 

Vie de Bert. du Gueſc. 201. 

) Chron. de Fr. ad. an. 1415. 

„ Commines, L. 5. ch. 10. n. 3. Garner IIiſt. de Fr. 1. 389. 
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iy transferred from one to another like any property. 
In older times, as we have ſeen, the priſoner was 
actually a flave, and fold as ſuch according to his 
qualities and accompliſhments. In the ages before 
us, he was fold, not on account of his perſonal uti- 
lity, but his ability and willingneſs to pay a certain 
price for his freedom; or the value of which his 
detention was to the buyer. Hence inſtead of being 
allowed his liberty in order the better to perform the 
functions of a ſervant, it was the buſineſs of thoſe 
who poſſeſſed him to keep him under cloſe guard. 
Coruk bt Lion was ſold, to uſe the expreſſion of his 
Ambaſſador at Rome, like an ox or an als, ( to 
the Emperor, who wanted to make money by his 
ranſom : and Prairie AuGusTus was long in treat 

for him, in order to get rid of a powerful and irre- 
concileable enemy. Leis XI. bought the baſtard 
of Burgundy, taken priſoner by Rene duke of Lor— 
rain, for 10,000 crowns. ( He had before that, 
bought Milliam of Chalons prince of Orange, of the 
Sieur de Cole, who had taken him priſoner, for 
20,000 crowns, and as the prince was not able to 
repay him, required the ſovereignty of his whole 
principality in exchange for his liberty. The poſ- 
ſeſſors of the famous Puce//e, fold her to the Engliſh 
for 10,000 livres and a penſion of 300; (x) and 
the earl of Pembroke, being taken priſoner by Henry 
king of Caſtile, was paid over, (his ranſom valued 
at 120,000 livres) to du Cueſcelin, in part of the pur- 
chaſe money of ſome eſtates which that General had 
ſold. The ranſoms of ſeveral other Engliſh priſoners 
were ſold at the ſame time for theſe Spaniſh eſtates. 
The money for the Earl however, as that nobleman 
was ill when he was transferred, was not to be paid 


(v) Ac fi bos eſſet, vel aſinus, vendidit.— Mat. Par. ad an. 
1194. 
(w) Garnier, 1. 335. (x) Paſquier, Recher. de la Fr. 4. 12. 


by 


199 HISTORY OF THE LAW IN EUROPE. 


by his Bankers at Bruges, till he ſhould be wholeſome 
and plump, Quand il ſeroit ſain et en bon point.” 
Unfortunately for Du Gueſce/in, Pembroke died before 
he left France, and thus, ſays Froiſſart, the Conſta- 
ble loſt his money. (y) Hence it appears that in theſe 
transfers, the receiver of the priſoner took upon him- 
felf the riſk of loſing him, and in caſe of death be- 
fore payment, had no demand upon the perſon who 
fold him. | 

Ranſoms were ſometimes transferred as preſents in- 
ſtead of money, which appears in the caſe of one 
of the family of Blois, preſented by RichaRD II. 
to the duke of Ireland, who ſold him to Olrrer de 
Cliſſom for 1 20, ooo livres. (20 It ſhould ſeem alſo 
that when any doubt aroſe concerning the priſoner's 
willingneſs or ability to pay, ſecurities might be taken 
as in the regular tranſactions of barter and ſale; and 
this was the eaſe of Henry Duke of Brunſwick in 
1404, who being taken priſoner by the Count de /a 
Lippe, was ranſomed for one hundred thouſand 
crowns, part of which was paid by the ſecurities 
which he gave on that occaſion. (a) In caſes, how- 
ever, which occurred within the Empire, its Chief 
claimed the right of annulling ſuch agreements, 
which in the above tranſaction was actually done 
on the plea of a defect in the cauſe of the war be- 
tween the parties, by the Emperor Robert. (6) 

But the ſtrongeſt example of regularity in transfers, 
and that, in a caſe when the captive was not a pri- 
ſoner of war, is ſhewn in the trauſactions concerning 
Ziaim, brother of Bajazet, Emperor of the Turks. 
That prince who had pretenſions to the throre, and 
had been beaten 1a battle by the Sultan, fled for re- 
fuge to the knights of Rhodes. The knights fearing 
:0 draw down upon them all the forces of Bajazet, 


(y) Froiſſart, v. 1. ch. 320. (3) Villaret 2. 220. 
(a) Puffend. Introd. 3. 289. 

(% Rimius. Mem. de Bruns, 169. | 
transferred 
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transferred him to the king of France, Levis XI. 
who notwithſtanding his ſuperſtitious paſſion for re- 
lics, refuſed the offer of all that could be found in 
the eaſtern Empire, in exchange for him, and care- 
fully kept bim in cuſtody for the knights. Seven 
years afterwards, it being neceflary to obtain the 
favour of the Pope, CHARLES VIII. yielded him to 
the See of Rome, and while he was on the way, re- 
fuſed the whole kingdom of Jeruſalem which Bajazer 
offered to conquer for him in exchange for this im- 
rtant priſoner. He continued at Rome fix years 
3 and then was transferred back again by treaty 
to the king, who wanted to make uſe of him in his 
wild projects upon Conſtantinople. The laſt ſale how- 
ever, if I may uſe the expreſſion, was fraudulent, 
ſince he was 4 to be poiſoned before his re- 
delivery to the French, and died ſoon aſter. (c) 

Such are the moſt prominent ſeatures of this re- 
markable cuſtom, which was univerſal in Euro 
during theſe ages, but which has now wholly diſap- 
peared before the milder uſages introduced by mo- 
dern refinement. Captivity, in the preſent times, 
laſts no longer than the war which occaſioned it; 
priſoners are ſtill exchanged, as formerly, one againſt 
another, but at the end of hoſtihties, thoſe which 
remain on either fide, are ſet at liberty without ran- 
fom. The old practice is now found to exiſt only in 
tranſactions with the Mahometan nations. 


(c) Comnunes, L. 6, ch. 10. L. 7. ch 15. 
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CHAP. X. 
IMPROVEMENT OF THE L4iW OF NATION5- 


ALTHOUGH the ſketch which has been given 
of the inaxims which governed the intercourſe of 
States during thele times, exhibits for the moſt part 
ſtrong proots of barbarity and diſorder ; the natural 
tendency of men towards improvement, had now 
began to dilcloſe itſelt. There were many cauſes 
for this which muſt be obvious to the reader of hiſto- 
rical obſervation. The Storehouſe of the North had 
been for ſome time exhauſted ; the eagerneſs of de- 
fire after new habitations was at an end ; and though 
the thirſt of conqueſt continued, war was no longer 
the ſignal for thoſe exterminating ravages which 
ſwept away whole nations before the victors. 

It was to the mighty and comprehenſive genius of 
Charlemagne that Europe owed her firſt improve- 
ments; and though his immenſe Empire ſplit into 
fragments immediately upon his death, yet from his 
time the weſtern natious began to aſſume the out- lines 
of that form and of thole political inſtitutions which 
they at preſent wear. The aſpiring vigour of this 
wonderful man did more for the world than the exer- 
tions of whole ages before him. It extended every 
where the advantages of CHKISTIANITY ; It impro- 
ved the means of communication; it gave cities and 
a police to the foreſts of Germany; and, what was a 
deciſive importance, it unveiled the ſhores of the 
Baltic, whence a torrent of Savages had perpetually 
poured down upon the nations who were then ſtrug- 
gling into order. The geography, and the 8 
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of the north came thus in ſome meaſure to be known; 
men were freed from the conſtant fear of extirpati- 
on in which they had lived; and, encouraged to be- 
come ſtationary, they were as wiſhful to preſerve 
and regulate their conqueſts, as they had before been 
furious to extend them. Two centuries more, rear- 
ed up the ſeeds which CHALEMAGNE had ſown; and 
(notwithſtanding the irregularities that have been 
deſcribed,) from the beginning of the eleventh cen- 
tury downwards, we find an evident change in the 
face of Europe. 

By this time the different nations had aſſumed the 
appearance of a comparative union. Alliances 
among ſovereigns were frequent; their independence 
and rights were tolerably well marked out; and 
though when engaged in war, their old barbariſm 
was but too plainly to be diſcovered ; yet their vari- 
ous modes of connection, and the cuſtoms which go- 
verned their intercourſe, preſented a regularity of 
ſhape and feature which had been before unknown. 
A ttrong proof of this appears in the cuſtom which 
began to be pretty general about theſe times, of cp. 
pealing to neutral powers, when difference broke cut 
among them ; and this not only with a view to en- 
gage their aihſtance, or mediation, but alſo from 
their idea that the connections among them were {0 
cloſe, and their governing principles ſo muck the 
ſame, as to render it neceſſary to lay beſore them the 
juſtice of their cauſe. 

In 1176 we have a remarkable inſtance of appeai 
and mediation in the courſe of a conteſt between the 
kings of Arragon and Navarre. By the deed of 
compromiſe made between them, they each of them 
depoſited four caſtles, as a pledge that they would 
abide by the determination of FHN RN king of En- 
gland. Each party was to ſend Ambaſſadors to re- 
ceive his Judgment by a certain day; in the cate of 
ſiekneſs, captivity, or death, they were to wait each 
Vol. I. | 9 | cher? 
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others arrival for thirty days beyond the time ap- 

ointed ; and then, in default of appearance, the 
caſtles of him from whom the delay came, were to 
be forfeited to the other; but in the caſe of the 
death of HENRY, the Ambaſſadors were to proceed 
(ſubject to the ſame agreement,) to receive the judg- 
ment of the king of France. (a) 

Not a hundied vears after this, the juſt SainT 
Lwis ſat in judgment upon the whole cauſe of dif- 
ference between Hunky III. of Eugland, and his 
barons. Tie had been cholen their umpire in form, 
and cach party, the king and Queen in perſon, at- 
tended him in all due ſolemnity at Amiens. Nor dif 
he conſider the power thus given to him of a trifling 
nature; he procceced to the moſt important acts ot 
authority; and in the name of the Holy Trinity, 
annulled che famous conſtitutions of Oxford; de- 
creed the reſtoration of the fortreſſes which had been 
put into the hands of the twenty-four barons, or ra- 
ther Regents, of the kingdom; and finally ordained 
that the king ſhould be reſtored to all his legitimate 
rights. (5) | 

In the ſame century, the famous quarrel between 
the Emperor FREDERIcK II. and the See of Rome 
was diſcuſſed in appeals and letters to the chief po- 
tentates of Chriſtendom, as well as by arms. The 
letters of the Emperor, particularly thoſe to the king 
of England, are long and argumentative, and breathe 
the very ſpirit of a modern maniteſlo or ſtate note. 
(e) In 1334 a treaty having been entered in'0 by 
the king of Bohemia and other princes of Germany 
with the duke of Prabant, under the mediation of 
Pn1tie of VAaLtois, the latter ſtyles himſelf at the 


(2) Rymer. 1. 43. 

(% See thele and a number of other articles of no leſs impor— 
tancc.— Mat. Par. 992. & Spiceleg. Vet. ſcrip. 643. 

(e) Liieræ Fred. ad. Amicos. M. Par. 490. 496. 5 20. 527. 
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head of the deed “ Nomme et eleu juge traicteur, 
et almable compoſiteur, entre hauts hommes nos 
* chiers amis,“ &c. (d) 

But the moit 1egular appeal which in thoſe days 
appeared, was that publiſhed at Weſtminſter by 
Eoward III. agaialt Joux of France in 1356. It 
is addreſſed to the Pope, to the Emperor, and to ali 
the princes, lords, and people of CHRISTENDOM 172 
general. He complains that people of that age wiſh 
to palliate their own faults by blaſting the innocence 


of others; and he therefore believes it a duty he 


owes to God and to humanity, to paint the king of 
France in bis proper colous. He ailo juſtifies the 
king of Navarre from the infamy imputed to him in 
making a treaty to deliver up Normandy, by declar- 
ing before God and on the word of a king, that no 
fuch treaty had been made. (e) This was prepu ra- 
tory to the war which he afterwards declared agatuſt 
France, and no tranſactions or manifeſto of the maſt 
regular modern ſtate, can be more orderly or legiti- 
mate — The next century faw the ſame ſort of cul. 
tom in the appeal made by the kings of Caſſile aud 
Arragon to the arburation of LEWIS XI. king of 
France, in 1463, (f) and we {hall ſoon have occa- 
ſion to obſerve on a variety of other appeals ; which, 
as they ſprang from a particular ſource, and will be 
treated of at large in another place, need not be 
mentioned here, 

Such then was a ſmall part of the regularity of ap- 
pearance, notwithſtanding the inſtances of barbarity 
that have been related, which Europe aſſumed du- 
ring the period we have propoſed to examine. Tt 
aroſe no doubt, in ſome meaſure, from the tendenc 
towards a certain order in affairs, which the inſtitu- 


(4) Preuves des Troph, de Brabant. P. 160. ap Du Mont an. 
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(e) Rymer. 5. 832. (7) Villaret, 4. 459. 
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tions and political connections of CHARLEMACGNE 
had begun to generate. But excluſive of the conſe- 
quences of that momentous reign, they were beſides 
affected in the moſt ſenſible manner by a ſet of re- 
markable cuſtoms, common to all, which began to 
be viſible about the eleventh century, and which are 
not more important from their effects than they are 
curious from their nicety. They are indeed fo dif- 
ferent from thoſe that have been related; were ſo 
long known; and fo intimately felt; that we cannot 
turn our view on the ſubject, without being ſtruck 
with the viſible and potent influence, which they had 
upon the laws of the world. 


OF THE INFLUENCE OF, &c. 197 


CHAP. II. 


@F THE INFLUENCE OF PARTICULAR INSTITUT1- 
ONS, 


ABOUT this time, we find all the kingdoms of 
Europe; however diſtinguiſhed from one another in 
race or manners; however different in their ſtates of 
improvement, or marked by particular animoſities; 
agreeing in the main, 1a the five following points : 

J. In adopting the remarkable policy of the Fu- 
DAL SYSTEM; the intricate connections to which it 
gave riſe; and the numerous rights of mutual inter- 
ference which 1t perpetually afforded. 

IT. In concurring in one general form of Rsricr- 
ous Worsni1P; and particularly in obeying one 
SPIRITUAL HEAD, whoſe uſurpations, which firſt 
began to aſſume ſtrength in this century, ſoon brought 
the whole of their temporal affairs under his domini- 
on: and whoſe bigotry, ambition, or avarice, chan- 
ged the very ſpirit of rue Religion, and inculcated 
as a duty, the hatred and perſecution of all thoſe who 
thought differently from themſelves. 

We ſhall ſoon have occaſion to obſerve the new 
and remarkable appearance which Eurors aſſumed 
in conſequence of this; and the great difference be- 
tween the Laws of War among Chriſtians, and In- 
tidels, which it promoted. 

III. In reviving, and even exceeding the HRO 
Acxs of antiquity, and ſetting up a barrier, no leſs 
ſtrong than ſplendid, againſt the miſchiefs and injuſ- 
tice, which though not the immediate conſequence 
of the Fxupar SysrEu, were foſtered by it to a 
dangerous and lamentable degree. 3 
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The extraordinary and beneficial effect which Chr. 
vary, the inſtitution we ſpeak of, had upon the Law 
of Nations for ſeveral centuries, muſt have ſhewn 
themſelves forcibly to every mind of common en- 
quiry. 

IV. In thoſe frequent Nzcor1aTIONS, TREATIES, 
and PosfTIVE CONVENTIORNS, fo peculiar to the 
European Nations, with all their numerous train of 
the Caſus Feders, Gua ranties, Alliances, and acqu:red 
rights, which muſt of themſelves alone have been 
able to modify any Law of Nalions that might bave 
exiſted ; which certainly often interfered with the 
Rights of Nature; and form, what the writers call, 
the Poſitive Law of Ne!wrs. 

V. And laſtly, In endeavouring to ſettle a certain 
ſcale of Rank and Precedency among one another, 
upon principles peculiar to themſelves, and the re- 
ligion which united them; in marking out a differ- 
ence in degree between certain utles, and particular 
forms of government; and conſequently in forming 
a gradation in the pre-eminence of the various So- 
vereiguties which compoſed the European Republic. 
This, although from the ſtubbornneſs and pride of 
various nations, it was hardly ever effected with ac- 
curacy, was ſtill perpetually attempted, and attempt- 
ed upon arguments and principles, of which the ce- 
remontal of the reſt of the world was wholly igno- 
rant. 

Lam well aware, that with reſpect to three, at 
leaſt, of theſe five points; it may be objected that 
they were known before the eleventh century, and 
that thereiore the epoch we have adopted has been 
ill choſen. If we confider the ſubject, however, 
with any attention, the objection will loſe moſt of 
its force, when we find that although theſe cuſtoms 
were known, their effects had hardly been felt. The 
Feudal Law, for example, had been long known iu 
Europe; it has been diſcovered by ſome Critics 
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among the inſtitutions of Rome; (a) and it is cer- 
tainly to be traced to the woods of Germany. It did 
not arrive, however, at its full growth, till about the 
eleventh century; and though it may be ſaid to have 
been univerſal before that period; it was not till af- 
terwards, that it was univerſal, in all its mazes, in 
tyranny, and its vigour. (C) 

In England in particular, though its outlines were 
familiar to the Saxons, it was by no means the ſame 
with that obſerved by the reit of the world, till after 
the Congreſs. 

It is well known that the conſequences of the bat- 
tle of Haſtings, were not confined to the mere 
change of maſters from HaroLD to WILLIAM. The 
laws of the land; the nobility of the realm ; the 
manners and language; and the art and maxims of 
war, which prevailed among our anceſtors, under- 
went an alteration during the Norman reigns, and 
almoſt during the firſt Norman reign, the cfiect 
of which is not even yet worn out. But if this 
had not been the caſe ; had William luccceded qui— 
etly to the throne ; the mere circumſtance of his uni- 
ting Normandy with Britain, by which he laid the 
foundation for thoſe extenſive feudal connections on 
the Continent, which ſo entirely engroſſed the nation 
for many hundred years afterwards; would have 
marked the century in queſtion, as a moſt important 
one to this kingdom. The animohties and friend- 
ſhips, the numerous and intricate claims, aud rhe 
thouſand cauſes for war, to which that connection 
gave birth, will make it ever be conſidered as a very 


() Blackſt. Com. 2. Chap. 4. 

(4) See Blackſt. 2. 4. 5. Craig. J. Feud. I >ttelt. Hen, 2. 1. 
Roberts, Ch. V. 1. Henault. Hiſt. Chron de. Fr. rem. {ir la. and 
race. Monteiq. E. des Loix, L. 30. paſſim. Velly Hid. de Fr. 
1. Putter Conſt. of Germ. 1. Hume. Append. 11. to Hiſt. o, Eug. 
rakes no notice of the Chronology of the Sylicm. Plefſel Droit 
Huh. Alem. (1. 234. 288) attributes it to he ft century. 
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momentous æra in the hiſtory of the Law of Nations 
as obſerved by the Engltfh. | 

With reſpect to CurrIsTIaxIty, I am far from 
imagining that its influence on the mind was not felt 
long before this period; and in part it has already 
been touched upon. (c) Its gd effects will ſtill con- 
tiaue to be traced ; but unfortunately the effects chief. 
ly to be deſcribed, aroſe from the corruption, rather 
than the purity of the Church. It will be ſufficient 
to remark that this was the age of Gai cory VII. 
the firm ſupporter, il not the founder of theſe Papal 
uſurpations, which amounted to a tyranny the moſt 
wonderful that ever ſubjugated the mind of man: 
That this was the age which ſaw the commencement 
of thoſe deſolating wars which took their riſe from 
zeal alone; were conducted, from miſtaken princi— 
ples, in a manner ſuch as rendered the heart more 
{tubborn than it really was; and fo far, did as much 
miſchief to the Law in queſtion, as in other reſpects 
it had ſometimes done good. This allo was the age 
to which ſeveral diſtinguiſhed kingdoms of Europe 
actually attribute their converſion (or at leaſt the ex- 
tenſion of their couverſion) to CHRISTIANITY ; and 
they were therefore only now introduced to partiei- 
pate in thoſe efte&s upon the law, to the production 
of which, it will be ſhewn it ſo powerfully contribu- 
ted. Paganiſm ſtill exiſted in many parts of Den— 
mark, Sweden and Notar, and in almoſt the whole 
of Pruſſia and Muſcouy. (d) | 

Wich reſpect to CIlvAIRx, it is acknowledged 
that its foundation was laid in this ceutury; and as 
fr the Cy KV NIAI of Europe, it ſeemed unknown 
till long afterwards; and although the cuſtom of 
making Trealies had been from old time ir uſe; yet 


(e) Chap. VIII. ad fin. 
(a) Puttend. de reb. Succ. the reign of Ingo. and Introd. à 


Hitt. Univ. 5. Chs. 1, 2. Mod. Un. Hiſt, 28. 400. 29. 411. 
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their effect upon the politics and public maxims of 
the world before this æra, it would be difficult to dif 
cover, if they ever had been felt. 

It is, therefore with more propriety than at firſt it 
may appear, that I have reſerved the conſideration 
of the impreſſions made upon the Law of Nations b 
the five circumſtances above mentioned, for the zra 
I have fixed upon. At the ſame time it may not be 
uuneceliary to premiſe, that in tae following iuveſti- 
gations, ſuch very ſtrict attention to any particular cul. 
tom has not been paid, as to contine it cc within 
the bounds of the period propoſed. In general, when- 
ever I nave found a law, or maxim, at its height du- 
ring this time, I have choſen io mention it here ; 
but at the fame time I claim the liberty of ſearching 
for its commencement in the century before it, or of 


purſuing it to any number of years afterwards, it 


afterwards it ſhould be found to exit. 
The held is row wide before us; and without an 


particular reaſon for preferi ing it, 1 ſhall conſider the 


diterent points, in the order in which they have 


been mentioned. And firſt, therefore, of the Fxr- 
DAL SYSTEM. 


CHAP. 
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CHAP. XII. 


ar THE INFLUENCE OF THE FEUDAL SYSTEM. 


IN obſerving upon the effects of this remarkable 
and extenſive Inſtitution, it does not fall within our 
plan to give any regular account of its various regu- 
lations, its general ſpirit, its diſputed points, its 
taouſand niceties. Such knowledge muſt be ſuppoſ- 
ed to have been already obtained by thoſe who come 
to the preſent enquiry. To examine it would ſur. 
paſs the ſcope of this Treatiſe; and even if it did 
not, the ſubject has already received all the light 
which the labour, talents and judgment of the beſt 
heads in Europe have been able to give to it. Taking 
it therefore for granted, that the whole learning upon 
the point, is in the polleftion of the reader; I ſhall 
proceed merely to examine its eſſect upon the law of 
nations during the centurics when it chiefly pre- 
vatled. 

That effect, it muſt be owned, was not viſibly ta 
improve mankind ; there was not lo great a diffe- 
rence as might be expecled between the nations with 
whoſe cuſtoms we have been ſo much ſhocked, and 
thoſe of the feudal loverctgns. The chief ſeems to 
have been, that the former were continually migrat- 
ing; the lat ter had become ſtationary; che for mer 
give us the image of armies moving from plain to 
plain; the latter of armies intrenched in their camp : 
but war was equally the buſineſs aud the delight of 
both, and both were bloody, inſolent, and rapa- 
eious. 

The fupertority, however, which is always to be 
obforved in farion. ary Over wandering nations, came 

* 
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at laſt to ſhew itſelf; and the wars of the times, al- 
though not leſs frequent than before, began to be 
conducted on a fort of principle and arrangement, 
approaching ſomewhat to a ſettled ſyſtem. The 
vrhole life of the Barbarians was paſſed in arms, and 
almoſt in battle; and when to die a violent death 
was a religious duty; it would have been almoſt ab- 
ſurd to have required any cauſe for taking arms. (a) 
When government, however, came to be well eſta— 
bliſhed throughout Europe, although little attention 
was for a long time paid to it, yet it became a gene- 
ral law to require a cauſe for hoſtility ; the nature of 
ſovereignty began to be underſtood, and the idea of 
legitimate and 1/evitnmate wars was thus by degrees 
adopted. On this fituation of things, the feudal 
. operated with confiderable effect; 
and, by a minute attention to their ſpirit and genius, 
we ſhall diſcover a variety of points in which the 10- 
tereſts and connections of nations were extended and 
modelled in a manner ſometimes advantageous, 
ſometimes the reverſe, but which, had it not been 
for the feudal polity, would never have been known. 
One of the moſt obvious and general of its effects, 
was the great multiplication of the States of the 
world, and by conſequence, unhappily for mankind, 
the multiplication of its cauſes for war. 

A large portion of the Earth, governed by one 
head and properly civihzed under one common Ju- 
riſdiction, muſt have fewer of theſe cauſes, than the 
ſame portion of the Earth, divided into a number 
of ſtates independent of one another. In the former 
caſe, differences are accommodated by the peaceable 
mode of trial and ſentence; in the latter, the moſt 
trifling perſonal quarrel, and, (if the ſubdiviſions 
are purſued to any extent) the common diſſentions 
of private life, become the ſignals for public and ge- 


(2) Vid. Sup. Chap. VII. 
neral 


Do NERD 


26% OF THE INFLUENCE OF 


neral hoſtilities. Where this therefore takes place, 
not only the manners of mankind, but their Law of 
Nations, mult be conſiderably influenced ; and ſuch 
was the effect of the Feudal Syſtem upon the earlier 
ages of Europe. 

It is the more neceſſary to examine the point under 
the preſent head, ſince none but Sovereigns can make 
legitimate war; and as the Barons' wars, form a con- 
ſpicuous part in the hiſtory of theſe ages, we mult 
naturally refer to that which beſtowed upon them a 
right ſo important. 

This privilege, chen, of taking arms at pleaſure, 
which, from the more private rank and the ſubordi- 
nation of thoſe who poſſeſſed it, was known by the 
charatteriſtic term of PRIVATE Wak, was the moſt 
valuable right in the eyes of an antient Baron which 
he poicfied, and one of the laſt which he parted 
With. However, it was rather modified and 
brought wto a ſhape capable of producing more 
energetic miſchief, than ztitute, by the Feudal 
Law. Moſt barbarous nations are remarkable for 
the determination with which families and friends 
purſue and avenge their injuries, aud this from a poli- 
tical, as well as a friendly motive. The antient na- 
tions of Germany, (b) as well as the Indians of 
America, preſent us every where with this cuſtom. 
From the former it was derived to the different na- 
tions of Europe, (c) and it was not only the diſpoſi- 
tion, but the duty, of every family to avenge the 
lols of any of its members upon the family which 
had cauſed it. The hoſtilities which aroſe in con- 
ſequence, were called FAI D (4, FEI D, or FEup; 


(5) Suſcipere tam inimicitias ſeu patris, ſeu propinqui quam 
smicitias neceſſe eft,—Tacit. de mor. Germ. C. 21. 
() It continued among them fix hundred years. 
Henault. Hiſt. Chron. de Fr. rem. ſur la ande race. 
%) Spelm. Gloſs. voc. Vaida. 
Du Cange. Diſicrtation 29 fur Joinville, p. 330. 
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(e) the Laws of moſt of the weſtern countrics no: 
only let them paſs unpuniſhed, but, by regulating, 
gave them authority; and ſo high was this duty car- 
ried, that in many places, whoever ſucceeded to an 
Eſtate, ſucceeded to the vengeance due for the death 
of the laſt who had poſſeſſed it. (J) 

As the notions of juſtice, however, improved, at- 
tempts were made to curtail, and by degrees to abro- 
gate this pernicious right; (g) but their ſucceſs was 
comparatively ſmall; and when, through the weak- 
neſs of the Carlovingian Monarchs in Frazce ; 7 
the diſorders of the Heptarchy in England; and of 
the elective Government in Germany; (7) the pow- 
er of Corporations in Italy and the community of 
territory which was left in Spain, for every one who 


* 
* 


could conquer it from the Moors; when, through 


theſe cauſes, the independence of every Lord who 
owned a fortreſs, or could maintain a man in arms. 
was firmly eſtabliſhed ; the FAI DA was eagerly adopt- 
ed, and extended 1nto the right of Private War, by 
all the Barons throughout Europe. () 


(e) Hence the phraſe ſtill in uſe, of“ Teadly Feud,” to c- 
preſs the extremity of hate between perſons or families. 
Stewart's V. of Soc. 50. 
) Ad quemceunque hzreditas pervenerit, ad illum U7::0 
Pr.ximi, &c. debet pertinere. 
Leg. Angl. & Werinor. ap. Lindenb. tit. 6. 
(CZ) In England, ſo early as the time of King Edmund. Ar. 


41. | 
: L. L. Edm. ap. Spelm. Gloſſ. et Wilkins. Leg. Saz. 

() Monteſq. & Henault. ub. ſup. 

(7) Pieflel. Droit. pub. d'Allemagne abreg. & Putter. from the 
reign of Arnolph to Hen. V. | 

(&) With deſerence to that learned writer, this ſcems a more 
probable account of the riſe of Private War among the Feuda! 
Barons, than that adopted by Profeſſor Putter, (Conſtitut. ©: 
Germ. tranſl. by Dorntord. B. 1. C. 7.) who contents himſe f 
with attributing it merely to the uſurpation and pride of the Ba— 
rons in the moments of weakneſs in their Kings. This, as has 
been obſerved, might have foſtered and regulated it; but it ſure- 
ly was originally nothing more than a continuation of the Farp x; 
which had long been legal, and were never entirely ſuppreſſed, 
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A new picture thus opens itſelf before us; the 
weſtern world was not only divided into a variety 
of independent nations, governed in their intercourſe 
by certain general cuſtoms; but each of them again 
was ſubdivided into ſubordinate States, acknow- 
ledging indeed ſome one LORD PARAMO NT; but 
all of them equally independent of one another, 
with the greater Kings of the Earth. France, Ger- 
many, Britain, Italy and Spain, were carved out, 
as it were, among the Lords of innumerable Caſ- 
tles, (/) who made War and Treaties with all the 
vigour and all the ceremonies of powerful Mo- 
narchs. 

The Corps Diplomatiques are full of theſe Tiea— 
ties, in which nothing can be diſtinguiſhed in the in- 
tercourie of theſe ſubordinate Vaſſals, from that of 
independent Kings, except when mention is made 
of the rights of Lord Paramount. Stewart and Lyt- 
telton have thought it worth while to preſerve ſe- 
veral of them in their Appendixes ; and a ſerious 
attention to them will ſufficiently refute a marked ex- 
prefiion of a writer whole very high authority would 
rave poſſibly ſtopped me from procceding in theſe 


(/) Nothing can bring this more forcibly to our obſervation, 
than the bare recital of the number of Caſtles and Fortreſſes 
poſieſſed by the Barons of various Kingdoms. In England, at 
the peace between Henry II. and Stephen, elcven hundred and 
#fteen Caſtles were ordered to be Gdeftroyed —Lytiel:, H. II. 1. 
418. In France, upon a negociation for peace between Edw. 
III. and Ch. V. in the year 1376, the Plenary Power of the 
French Ambaſſador contained a ſtate of the fortified places they 
were willing to give up to Edward. 'I hey amounted to the al- 
1oniſhing number of fourtten hundred walled Towns, and three 
tinuſand Fortreſſes, in the province of Aquitaine alone. 

Villaret. Hiſt, de Fr. 2. 491. 

When we conſider that cheſe were not cntertained for the pub- 
lic defence againſt foreign enemies, but chiefly for that protecti— 
on which is now afforded by the Laws, without the afhſiance 
of a fingle Garriſon, kow much reaion have we to rejoice in the 
changes of the times! 
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THE FEUDAL SYSTEAI. 407 
conſiderations. had he not thrown it out as a mere 
obtier dictum. Du Cange, after detailing the laws 
which governed the cuſtom of private war, and ob- 
ſerving that the right was univerſal among all the Wef. 
tern States, obſerves, © Cependant cette faculte de 
ce ſe faire ainſi la guerre, eft contraire au Droit des 
Gens, qui ne ſouffre pas qu' aucune, autre ait le pov- 
voir de declarer et de faire la guerre, que les 
Princes et les Scuderains, qui ne reconnoiſſent per- 
*©* ſonne au deſſus d' eux.“ ( 

In this obſervation, the ſubject of the law of nati- 
ons was not regularly beſore D. Cange; or, if he 
had really conſidered it, he neither had taken the 
view of it which TI have done, in conſidering it a 
particular law, confined by cuſtom to particular na- 
tions; nor had he actually conſidered the whole na- 
ture of Sovereignty, which has a variety of modifi- 
cations that allow a feudal Vaſſal to be fully Sove- 
reign quad the right of making peace and war, with 
all but his Lord Paramount. 

It is true that Charlemagne had denied them this 

rank, even as it related to the right of making 
war; and the following Capitulary tends to ſupport 
the opinion of Pur TRR reſpecting the origin of that 
right: () 
„ Neſcimus qua pernoz1a inventione a nonnullis 
uſurpatum eſt, ut hi qui nullo miniſterio publico 
ſulciuntur, propter ſua odia et diverſiſfimas vo- 
luntates peſſimas, indebitum ſibi uſurpant in vin— 
dicandis proximis et interficiendis hominibus vin— 
dictæ miniſterium: et quod Rex ſaltem in uno ex- 
ercere debuerat propter terrorem multorum, ipſt 
impudenter in multis per petrare non metuunt prop- 
ter, priv atum odium.” () 
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(x) Diſſertat. 22, ſur Joinville. p. 342. 
() Vide note k, page 343. 
(% Capit. carolomag. L. 5. 180. 


1 But 


208 OF THE INFLUENCE OF 


But although, during the time of CHARLENMAGNE, 
the privilege might have been thought an uſurpation; 
yet, during the ſucceeding ages, when the feudal 
iyſtem had become what it is generally conſidered, 
and had aſſumed that regularity of ſhape which it 
continued to wear ſo long; the vaffals were men of 
very ſuperior conſequence to that which they had 
before enjoyed ; and, as far as it relates to the right 
of war wth one another, were not to be diſtinguiſhed 
from States the molt independent. Hence therefore, 
when Parrie AvucusTus propoſed to Rich. I. in a 
treaty of peace, that their barons ſhould be prevent- 
ed from making war upon one another; it was refuſ- 
ed by Richard, Quia videlicet violare nolebat 
Confuetudine & Leges Picravig vel aliarum terrarum 
ſuarum, in quibus conſuetum eiat ab antiquo, ut 
Magnates, cauſas proprias invicem allegarent. (g) 

There was this difference, however, between 1n- 
dependent States and the ſubordinate Sovereigns ; 
that the former had no common Tribunal to appeal 
to, and could only decide by the ſword, while the 
latter, on the contrary, could appeal, if hey pleaſed, 
to their Lord Paramount; and things were then de- 
cided by the judgment of their Peers. Their public 
maxims allo among one another would, no doubt, 
take their character from the general Laws of their 
particular Nation; and as Europe conſiſted of a cer- 
tain claſs of Nations, iuſulated with reſpe&t to the 
reſt of the world ; fo the petty Sovereigns that com- 
noſed any particular State, may be ſaid to have form- 
ed a diſtinct claſs, with reſpect to the reſt of Eu- 
rope. 

The accurate Beaumaunoir, and the elaborate Du 
Cage, have detailed the particular cuſtoms attendant 
upon the private wars of the French Barons, in « 
manner that throws great light upon the ſubjec : 


( Hovedon. P. 741. 
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and they will be our guides in much that we ſhall 
have occaſion to obſerve relating to them. And firſt, 
with reſpect to the cauſes for War. 

Theſe could only be ſuch crimes as would have 
been puniſhed with death had the injured party ap- 

caled to the civil tribunals, what Beaumanorr calls 
{+ Vilains mefaits,” and were always ſome flagrant 
breach of the Law, as Murder, Adultery, or 'Trea- 
ſon. (q) | 

When any of theſe crimes had been perpetrated, 
war vas inſtantly made by the family injured againſt 
that which had done the injury; ſor on theſe occaſi- 
ons they were governed by the ſpirit of the old 
Falpx. All the relations, therefore, of the injur- 
ed perſon were bound to join themſelves to his ſtan- 
dard ; and every one of them not only had a right, 
but was under obligation to attack the poſſeſſions 
and the perſons of every one of the hoſtile family. 
The obligation indeed was fo ſtrong, that, upon a 
refuſal to comply, men were actually obliged to re- 
nounce their relationſhip, ard with it all their rights 
of ſucceſſion to family property, in a folemn aud 
public manner, often taken notice of by the Salic 
Laws. (7) 

But as Relationſhip was thus made to confer the 
moſt important rights, and to ſubject a perſon to ve- 
ry cruel duties, it became neceſſary to define with ac- 
curacy how far it ſhould extend, fo as to be brought 
within the meaning of the | aw: it was determined 
at firſt, that beyond the ſeventh degree of affinity, 
and afterwards, beyond the fourth, where the Laws 
of the Church permitted marriages to commence, 
any one who choſe to fland neuter, was not bound 


() Contumes de Beauvais, par Beaumanoir. Ch. 59.—Du 
Cange. Diſſort. tur la vie de St. 1 par Joinville. 29. 

(r) Velly Hiſt, de Fr. 3. 113. Henault ub. ſup, & tit. 63 of 
the Leg. Sal, | 
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to take part with his family. If therefore, prompt- 
ed by affection, or a warlike ſpirit, he ſtill choſe to 
fly to arms, he was then conſidered as a principal, 
and as ſuch, was obliged alſo to declare war in form; 
(s) ſo that it ſhould ſeem, thoſe who were within the 
degrees of afhnity were not bound to comply with 
this ceremony after it had once been gone through, 
by the perſon who acted as principal. / | 
Such principal was called © CHEVEKTAIGNE,“ or 
% QuitvETAINE,” evidently the radix of the Eng- 
liſh word CHIETTAIN, and ſignified a perſon who, 
to revenge an injury done to his family, declared 
war againſt the offender. () The forms of that de- 
claration were ſolemn and worthy of imitation; they 
admitted alſo of ſo many modifications, that a tho- 
rough knowledge of them muſt have conſtituted 
no inconfiderable part of the juriſprudence of the 
times. They ſeem, however, to have been arrang- 
ed under the two diviſions of Dzzps and Wosbs. 
War was declared by DREHD, when it aroſe on the 
ſudden, © Quant caudes mellees fourdent entre Gentix- 
te hommes d'une part et Wauire ; (x) and in this caſe, 
all thoſe who were preſent, were obliged to take part 
in it, according to the {ide to which they were at- 
tached. ()) It was declared by WoxrDps when 
the principals ſent deiiances to one another. Quan? 
ce i un manece Fauire a jere willenme, ou ar jude de fon 
e cor. There was, however, a very material diſ— 
tinction between the conduct of the Relations, and 
that of the Principals; for the latter, being ſuppoſed 
to underſtand one another's cauſes for complaint, 


(5) Du Cange. ut ſup. 

() Coutum., de Beauv. C. 5g. Du Cange. Differt. 29. ſur 
Toinville p. 333. Theſe are circumſtances ſufficiently remarka- 
ble, but which either eſcaped the notice, or did not fall within 
the ſubject, of Dr. Robertlon, Introduct. to Ch. 5. 

(% Beauman. Ib. (x) Ib. Id. 


(y) Du Cange. 3 33. 
might 
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might enter upon the war immediately aſter the de- 
claration ; while the former who might Jive at a 


diſtance, or might not be acquainted with the pro- 


cedure, were allowed forty days to prepare them- 
ſelves, unle!s they happened to be actually on the 
ſpot when the quarrel broke out ; and this regulation 
was made by Puri and Hakpy, according to 
Beaumanoir, (or Saint Lewis, according to Du- 
Cange), (z) as the means of aboliſhing by degrees 
the whole of the practice in queſtion. In Germany 
alſo, by what was called the Landfriede, or Peace 
of the Empire, (a regulation of Frederick I. con- 
| firmed by the GolDbyN Bur,) a Baron going to 
war, was obliged to declare himſelf an enemy, and 
give three days notice to his adverſary. (a) 

From this duty in the ſamily to make common 
cauſe, it followed, that if two Brothers made war 
upon one another, the Law by which they were 
bound to aſlſiſt could not take place, the family being 
equally related to them both, a caſe which was al- 
tered if the Brothers were only uterine. ( | 

It is needleſs to obſerve, while treating the effects 
of the Feudal Syſtem, that all the Ls of the 
Lord ſupported him in the war. What, however, 
was rather remarkable, ard can only be explained 
by the peculiar nature of that fyllem, they could not 
be attacked except while in arins, and on actual du- 
ty. As ſoon as they had return home, upon the 
concluſion of their campaign, «2ough the war might 
continue between the priz=iPais, they cealed to te 

arties ; having barely formed the regular ſervice 
required of them by e Feudal Law. (c) 

P 2 'The 


(z) Du Cange 334. 


(a) Putter, © 2. C. 10. Golden Pull. Ch, 17. De Diſſidati- 


onibus ap Du Mont. 
(2 zaum. ut ſup, Du Canze. p. 333. 
e e e Ch. 59. Iris catrsOrdinary that Dr. Nohert— 


ſo” whoſe accuracy and oblervatio: upon this tubject ro one. 
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The rights of the Individuals of the family were 
no leſs important when the difference came to be 
terminated, than they had been on the breaking 
out of the war. They were all to be conſulted, and 
all of them had a right to put a negative on the ne- 
gotiation. This negative, however, was not bind- 
ing upon thoſe who were tired of the quarrel, and 
were willing to make peace; and in that caſe there- 
fore the perſons concerned afſumed new ſituations. 
He, who perhaps had been the original Quizve- 
TAINE, retired from the war; and he, who had on 
Iv engaged as auxiliary, was left as principal; nor 
were any of his family, not even the perſon whoſe 
injury had been the cauſe of the feud, bound to aſſiſt 
him. But that it might be underſtood what was the 
preciſe ſituation of the parties, new declarations 
were to be made, in which it was known who 
were to be conſidered as friends, and who were to 
remain as enemies; and if without ſuch declaration 
any act of hoſtility was committed, the perpetrator 
was guilty of a kind of treaſon, (paix briſce) and 
might be puniſhed with a halter. (4) 

There were three modes of terminating theſe dif. 
ferences, according as the parties could agree.— I. By 
making a regular treaty of peace.—II. By taking 


can queſtion, with Beaumanoir beſore him, has alſo negleQed 
this circumſtance, the importance of which as to the Law of 
Nations muſt be evident. 

( Beauman. Pa. 301, infra, The Prefident Henault ſeems 
40 have loſt fight of his uſual accuracy in throwing the rights of 
Private War and of the Duel tegecher. Immediately after deſ- 
canting upon the milchiefs of private war, he ſays, * Cependant 
(es combats eurent betoin depuis de la permiſſion expreſſe du 
© Prince ; en forte que c'etoit une crime de leze majeſté de ſe 
donner Camp et Jour,” &c, (Rem fur la 28e race.) h 

s and what follows evidently have reference to the Las of 
mantle Con:bat, which was a mode of legal trial, and had no 
cmmection with the right of Private War, a right enzoyed as a 
.rivilege of the Fief, and in ſpite of the authority of the Sove- 
JC: © 
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bonds of aſſurance from one another, to ſuſpend hoſ- 
tilities, and abide the deciſion of a ſuperior Lord. — 
III. By fingle combat. 
Ihe firſt, as it was not peculiar to the Feudal Syſ- 
em, need not be taken notice of here. By the le- 
cond, either Party, (and generally, as was ratural, 
that which was the weakeit) might ſummon his ad- 
verſary to the Lord's Court, and oblige him to give 
bond that he would not moleſt him farther, eitlier 
in his perſon, in his family, or his goods, but 
bring the difference regularly before the Juriſdiction 
of the Court. In order to underſtand this the better, 
it muſt be remembered, that although two Barons, 
having the right of war, might, aud generally did, 
fly to arms upon every quarrel, yet this did not det. 
troy the power of civil tribunals. Though much 
neglected, they were ſtill open, and when appealed 
to, did juſtice in the manner they beſt were able, 
None, however, but the Courts which poſſeſſed the 
privilege of what was called the HI JusT1cx, in 
other words, the power of life and death, could 
take cognizance of theſe diſputes ; the reaſon for 
which will be obvious when it is recollected that 
none but crimes which in the event of conviction 
could be puniſhed capitally, were the fair and lega! 
cauſes for war during that time. (e) We may ima- 
cine, however, the little efficacy of this mode of 
terminating differences, when the ſtrongeſt party was 
often ſuperior, not only to his adverſary, but ty 


(e) Vide ſupra. Dr. Robertion, in his Note X, Szc. 1. 
Introd. to Ch. 5. in which abundance of learning is diſplayed, 
has been ſomew Ke inaccuratę, or rather not ample enough! in his 
account of this water, IIe contents himſelf with laying tha; 
Bonds were granted voluntarily, or ezacted by the Magiſtrate, 
to abſtain from hoſtilities, and that aiterwa ards, it any were com- 
mitted, the penalty cf T reaſon was incurred. He makes no men- 
tion at all of 7zh- tel of the original difference before the Civis 
Courts, the very caule, probably, why it mould then be confider- 
84 25 Treaſon. 
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the judge himſelf; for it depended upon the accidents 
of power and firmneſs in the Lord, whether ſubſtan- 
tial juſtice could ever be done. So late as the year 
1224, Fowkes de Breaute, having thirty-five verdicts 
of diſſeiſin paſt againſt him, {er the King's Judges 
themſelves at dehance, and ns inconſulte agens, to 
uſe Matthew Paris' expreſſion, bound them in chains, 
threw them into Bedford Caſtle, and confined them 
in the Dungeon; nor could he be puniſhed accord- 
ing to his merits; fer though his Brothers ard others 
who aſliſted him, to the number of twenty-four, 
were hanged, he himſelf eſcape with the milder 
puniſhment of exile. ( 

The third mode of terminating a private war, 
was by Dux, the nature of which is too well known 
to need any particular diſcuſſion. We may obſerve, 
however, that although Beaumancir has conſidered it 
as a ſeperate mode, it rather ſeems to have been the 
- conſequence of the laſt, namely the Appeal of the 
Lord's Court ; the Reader not being to be told, that 
even before the regular Juriſdiction, the Dok! was 
often the very mode of the trial. 

Such is the account of the maxims of private war, 
as it prevailed among the Barons of France; and 
which, according to the Syſtem we purſue, may be 
not unreaſonably conſidered as a part of the Law of 
Nations in this time. 

But France, the faireſt, and moſt extenſive coun- 
try of the Chriſtian Wor q; the Parent of ſo many 
Colonies, and even of fo mauy Kingdoms, (g) could 
not fail to have much influence upon the maxims aud 
manners of other Nations, and it may therefore be 
not unfairly ſuppoſed, that much of the geuius and 


(J) M.. Par. 320. 


(2) Ot Sicily, of Naples, of Jerutalem, of Flanders, at one 
time of the whole Greek Epi: e, anch in tome meaſure of Eng- 
land. See the Hiſtories. 
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ſpirit of theſe Laws, pervaded the Feudal Polity in 
other parts of Europe. | 

In Germany, private war raged with univerſal vio- 
lence; and from the elective conſtitution of the Em- 
pire, the conſequent weakneſs of the Government, 
and the circumſtance that the Papal thunders were 
firſt directed into that quarter, no efforts of the So- 
vereign could put an end to it till the very end of the 
fifteenth century, when the erection and firm ſup- 
port of the Imperial Chamber, habituated men to a 
more regular courſe of Juſtice. (4) Even ſo late as 
the beginning of the fourteenth century, the diſor— 
ders of that country roſe to ſuch a height, that ſixty 
cities of the Rhine, together with the three Eccleſi- 
aſtical Electors, the Prince Palatine, and the Duke 
of Bavaria, were obliged to aſſociate together to 
defend themſelves againſt the Protectors and Relati- 
ons of Robbers, on the highway, who might uſe their 
right of war to avenge their deaths. (i) Among other 
cauſes for this, there is perhaps none ſtronger, or 
which demonſtrates the vices of an elective Co- 
verament with greater force, than the little intereſt 
which the Emperors themſelves had to ſupport the 
ſupreme authority. As they knew that every ad- 
vance to good order would weaken the power of 
their families, in caſe they did not ſucceed to the 
throne, they were the leſs concerned to attempt, 
what all the other crowned heads iu Europe were 
perpetually endeavouring to effectuate. Hence the 
ſtrong circumſtance, that the Princes of the empire, 
who were originally nothing more than the other 
Barons of Europe, have continued Sv reigus to this 


(4) Pleffel. ſub. ann. 1493. | 
(i) Heiſſ. 1. 152. Pfegel. f. 416. the Decd is in Du Mont. 
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day, and may exerciſe the ſame right of war in com- 
mon with all other Sovereigns. (4) 
In Laly, which was at a ſtill greater diſtance from 
the ſeat of Government, the Emperor loſt his power 
ſooner. The original Vaſſals of CHARLEMAGNE and 
OrTHo, not only afferted the privilege of private 
war as a feudal right, but became, and are ſtill, 
more independent of their Chief, than their fellow 
Sovereigns of Germany; and this was one of the 
reaſons why the Kings of France allowed them to 
clothe their foreiga miniſters with the full repreſenta- 
tive character of Ambaſſador, which they often de- 
nied to the Electors. (/ | 

In Spain, where revenge 18 almoſt a point of ho- 
nour, and forms part of the national character, the 
right in queſtion may be ſuppoſed to have been car- 
ried to its height; and its abolition was alſo propor- 
tionably later; the regulations for this purpoſe hav- 
ing been ineffectual till the time of CHARLES V. in 
the year 1519. (m) f? 

The hiſtory of the nor/hern kingdoms, is for many 
a century the hiſtory of anarchy and murder ; and 

rivate war flouriſhed there but too long. In Sweden, 
it is remarkable, that it was the clergy who laft 
poſſeſſed the n.eans of it, and fo late as the reign of 
GusTavus ERICSkN, an act of the ſtates was ne— 
ceſſary to veſt in the King the poſſeſſion of their nu- 
merous caſtles. (z) 


Even the Lanfriede, or Public Peace, a fundamental con- 
ſtitution of the Emperor Frederick I. for the preſervation of the 
tranquillity of the Empire; while it threatened Robbers and In- 
cendiaries with the Ban, reſerved to every one a right to do juſ- 
tice to himſelf, provided he gave three days notice to his Adver- 
ſary. | 3 | 

4 | Putter. B. 2. Ch, 10. Vide Sup. 

(1) See Wicquefort de l'Ambaſſad. | 

( Robertſon. Introd. Ch. V. Note X. 

() Mod. Un. Hiſt. 29. 378. Erickſon died in 1566, 
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But of all the Nations of Europe, perhaps without 
the exception of Pp and, this remarkable right exiſt- 
ed longeſt in the northern paris of Great Britain. A 
HicnLand Cui r was always formidable, even to 
his Sovereign, as well as to his neighbours, and his 
power and name have been dreaded in the extremity 
of the ſouth, — Nor was it till late in the preſent cen- 
tury, and that in conſequence of the influence of the 
Pretender in Scot/and, that they received their final 
blow. The ſeverity aud language of the ditierent 
acts that have paſſed againſt them, beſpeak in {irong 
terms, the manners and cuſloms of this warlike peo- 

le. (o) | 

f In this univerſality of independence in the Barons 
of Europe, we may imagine that the Fogliſh were 
not without their ſhare ; and accordingly the right 
in queſtion was tranſmitted to them from che Saxons, 
and but too often exerciſed. 'They maintained 
courts of their own, and ofhcers whole characters 
beſpoke the parade of royalty under the names of 
Conſtable, Mareſchal, Juſticiary, Seneſchal, and 
Chancellor. (p) 

The families of Northumberland, Glouceſter, 
Warrenne, and Warwick, are illuſtrious for this ſor: 
of power, and of the latter, he who was known by 
the name of King Maker, was alone ſuppoſed to 
ſupport 30,000 retainers at his different manors and 
caſtles —We have a further ſtrong inſtance of his 


(o) By 1 Geo. I. Cap. 56. the being found poſſeſſed of arms 
in the Highlands, for the ſecond offence was punithed with ſeven 
years tranſportation ; and only men of 400 pounds Scots, reve- 
nue, could keep 4 firelocks. Nothing is more characteriſtic of 
the ſpirit of private war than the inſcription mentioned by John- 
jon, (Tour to the Hebrid. the account of Col.) upon an old cal- 
tle in Scotland. If any man of the Clan of Maclonich ſhall 
appear beſore this caſtle, though he come at miduight, with a 
man's head in his hand, he ſhall there find ſafety and protecti- 
© on againſt all but the King. 

(7) — Appendix II. 
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power, and the ſpirit of ſovereignty aſſumed by the 
-udal Lords, in the memoirs of Commines. W a x- 
W1CK was governor of Calais, and the town ſeemed 
little to confider who poſſeſſed the throne of Eng- 
land, but rather looked to him as their Sovereign. 
When, therefore, Commines was ſent there from the 
Duke of Burgundy, he found the whole Garriſon in 
his Livery, and as a compliment had the apartment 
aligned for him, decorated with white crofles, (the 
arms of France) and rhimes, importing that te Ring 
of France and the Earl of Warwick were good friends. 
(g) | 
1 ® Robertſon, however, obſerves, that the men- 
tion of private war, in England, is more rare than 
in other countries; (7) poſſibly owing to the canſe he 
aſſigus of the ſuperior vigour of the Norman Kings. 
The fact is certain, that though many of the Barons 
roſe to a great height of power, there were in Eng— 
land none of thoſe immenſe fiefs which in France, 
Germany, and Italy, ſplit the monarchy into frag- 
ments, (s) nor was the unwiſe policy purſued, which 
divides the faireſt portions of the kingdom into 
Apanages for the children of the blood royal, a mea- 
ſure ſo long deſtructive to the intereſt of other coun- 
tries. (0 A 
We find then the right of privaze zwar univerſal 
throughout Europe, during the height of the Feadal 
Syſtem; nor were Eceleſiaſties leſs eminent for the 
excrcite of it than the Latty. The Clergy were poſ- 


%) Commines, L. 3. Ch. 6. 

(r) Note X. Introd. to Ch. 5. 

) Henry, the Lion of Saxony, extended his territories from 
the Adriatic to the Baltic, and poſteſfed Saxony, Bavaria, and 
Weſtphalia. Heneault 1180. PutlenJd. Intro, 3. 271. Putter. 2. 
10. 

The great ſieſs of Norman ly, Aqiitaine, Bretagne, and above 
all, Burgundy, were able at anytime to thake the whole monar- 
chy of France. 

(?) Lancaſter and Cheſter were the only counties Palatine which 
emanite| from the cron, and were very quickly reſumed, 
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ſeſſed of Baronies in right of their Churches, and 
were often perſonally engaged in the duties which 
they impoſed. (2) As the ſacred character, however, 
exempted them, if they pleaſed, and at any rate was 
inconſiſtent with a martial one, even 1n a martial 
age, the officer charged with the management of 
their temporalities, ſuccecded to this part of them 
alſo, and was called VIDVEMuE, or Vicks Dominus. 
Like the Viſcount, he ſoon converted his office into 
a fee, and by becoming the vaſſal of the Biſhop, or 
Monaſtery, exerciſed the right in his own name. 
(v | 


Having thus given ſomewhat at large the hiſtory 


"I p "> 


= - * I » — 
— EE 


— 


- 
” "5. : 
hs = — 
| mw, bo —= 
-— * 
Ju 
— — 


(2) The Biſhop of Beauvais was taken in arms by Richard J. 
of England. Upon being claimed by the Pope, the King ſent 
his Holineſs the bloody Coat of Mail of the Prelate, and replied 
in the language of Jacob's ſons, ** This have we found. Know 
% now whether it be thy ſon's coat or no.“ Upon which the 
Pope is ſaid to have anfwered, that as he was rather the ſoldier 
of Mars than the ſervant of Chriſt, he ſhould be conſidered as 
ſuch, and ranſomed at the King's will. Holinſhed. R. 1. 

The Biſhop of Cambray again, on the other fide was taken by 
Philip Auguſtus, and the two Prelates regularly exchanged. > 

(v) Hence Vidame became a ſeignory or lordſhip, and was very 
little attributed to ſeveral French noblemen ; as the Vidames of 
Chartres, of Amiens, &c. who held their lands of the Biſhops of 
thoſe places. See Paſquier Recherches de la Frunce, 8. 5. Lu 
Conge. voc. Advocatus. Du Mont. 1. 93. & Diſſert. 24. tur Join- 
ville p. 331. | 

The . Thomas a Beckett, when Arch Deacon of Canter. 
bury, followed Hen. the II. in an expedition to 'Choloute, and 
maintained, at his own charge, 4000 Stipendiary Soldiers, and 
1200 Knights, the latter of whom dined every day at his own ta- 


ble. 


of private war, modified by the Feudal Syſtem, as 10 
part of the Law of Nations during the earlier periods, 5 
it would not be at all irrelevant to our ſubject, if we R N 
went as largely into the means by which the cuſtom 104 
was abrogated; and as every work ſhould be as Mit 
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complete within itſelf as poſſible, we might be juſ- 
tified in laying it before the reader. 

As however many of thoſe means took their riſe 
from the influence of Chriſtianity, which we intend 
to treat of ſeperately, and as the outlines of them 
have already been traced with much ability by Dr. 
Robertſon, we ſhall content ourſelves with referring 
to him, (x) and reſerve what we have tg ſay upon 


it for another chapter. 


The next great feature of the Law of Nations 
which the Feudal Syſtem produced, 1s that remark- 
able and intimate connection; that conſtant pretence 
and indeed, right to interfere with one another, 
which the ſtates of Europe nmtually aſſumed in con- 
fequence of the diviſions and ſubdiviſions into which 
they had fallen. The creation of Fiefs and Arriere 
Fiefs, over almoſt all the Weſtern countries, preſents 
to us a picture of a few Lords Paramount, of ſmall 
real power, but great pretenſions; pretenſions which 
were multiphed, and whoſe 1ntricacy and miſchiefs 
were infinitely extended, when the larger fiefs came 
to be portioned out, as they were, into ten thouſand 
petty Sovereigaties, ſubordinate to mediate, as well 
as immediate Lords. By this well known, but 1ntri- 
cate ſyſtem, theie was ſcarce a ſtate then in exiſtence, 
which could take any public meaſure, without more 
or leſs involving the right and intereſt of ſome other 
ſtate, of which, without this ſyſtem, 1t would have 
been wholly independent. —The common rights of 
mankind were invaded by it, and perſons poſſeſſing 

articular countries, even though by a royal title, 
could not acquire certain other countries at the ſame 


(x) Note X. Introd. to Ch. V. ; 
| time, 
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time, without a breach of Law. It was thus that, 
from the time of the Emperor FREDu'E RICE the Se- 
cond, who, as King of Sicily, became the Vaſſal of 
the Pope, no King of that country was allowed to 
aſpire to the Empire; or, if he did, he was obliged 
to renounce his kingdom; (y) a conſtitution which 
three centuries afterwards was forcibly pleaded b 

Francis I. of France, againſt Charles V. in their 
celebrated conteſt for the imperial dignity, in which 
perhaps we may diſcover the firſt traces of that fa- 
mous Enropean lyſtem, called the Balance of Power. 
(z) We have ſeen the ſame ſort of renunciations in 
modern times, but they have been by expreſs con- 
ventions, and in the ſpirit of that remarkable policy ; 
theſe conſtitutions, on the other hand, formed a fun- 
damental law of the two countries, and were rather 
in the ſpirit of the fer-da/ cuſtoms, which authorized 
the Pope, the ſuperior Lord of Sicily, to prevent 


his hereditary enemy, the Emperor, from aggran- | 


dizing himſelf in countries ſo near him. 

A vaſſal could not even marry without the conſent 
of his Lord, leſt the inheritance might that way paſs 
to his enemy, of which, among a variety of exam- 
ples, there 1s an eminent one furniſhed 15 the reign 
of Saint Lewis. The Count of Ponthien had agreed 
to marry the eldeſt of his four daughters, and his 
principal heireſs, to HRNXY III. of England; the 
parties had been betrothed, the young Counteſs had 
already been eſpouſed by proxy, by the Biſhop of 


Carliſle, and the Pope himſelf had guarantied the al- 


liance. But notwithſtanding the affair had gone ſuch 
lengths, the King of France, as ſuperior Lord of 
Ponthieu, interfered upon the ground of the feudal 
law, and ſpoke in ſo high a tone (a) that neither his 
vaſſal, nor Henry, thought proper to go through 


(3) Burigny Hift. de Sici'e 2. 25. 
(z) Guicciard. ſub. an. 1519. 
(a) Velly. 2. 348. 
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with the treaty. Upon the ſame principles it was 
fairly imputed as a cauſe of complaint to Charles, 
the laſt Dake of Burgundy, that he had married the 
fiſter of the King of England, the enemy of France, 
of which he held. (6) When we confider the im- 
menſe power, and the independent Sovereiguty of 
the Duke of Burgundy, in all other reſpects, (one of 
the greateſt then known,) we muſt be forcibly im- 
preſſed with the effect of ſuch cuſtoms. 

It is remarkable, that there was no Monarch in 
Europe, who, in the earlier ages, enjoyed abſolute 
independence, and did not owe fealty to others, for 
ſome part of his dominions. For though there might 
be many Lords Paramount, in reſpect to the greater 
part of their territories, yet they mutually did ho- 
mage to one another for other parts of them.—Thus, 
Scotland owed homage to England, for Cumberland, 
and Huntingdon ; England to France, for Aquitaine 
and Normandy; France to the Pope, and the Empire, 
for Naples and Milan ; the Emperors to the Empire, 
for their hereditary poſſeſſions; the King of Spain 
to the Pope, for Sicily and Naples ; Sweden to Den- 
mark, Denmark again tothe Empire, and ſo onthrough 
an endleſs circle. The form of this homage was the 
moſt abje&t humiliation that freedom could ſubmit 
to; or that pride could undergo.—'The poſſeſſor of 
a fief, let what might be his power in other parts, 
was bound within a year after poſſeſſion, to appear 
before his Lord, unarmed, ungirt, barcheaded, kneel- 
ing, and his hands held in a ſuppliant manner, as if 
in the at of adoration, between the hands of the ſu- 
perior, who was ſeated. In this poſture he was 
obliged to repeat the following oath : © From this 
% day forth to my laſt, I become your man, of life, 
© and limb, and earthly honour; I will be true 
and faithful to you and yours.” ( 

This 


(50 Commines. 
(c) Novus quiſque in hareditatem feodalem ſucceſſor, tenctur 
jnſra annum ſe domino ſiſtere, atque Inermis, Diflintus, Nudus 
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This degrading ceremony was continually brought 
into practice, and is well deſcribed in the caſe of 
EDwWARD III. Summoned to do homage to PhIIIr 
of Vatois, as Duke of Guienne, that Monarch re- 


ceived him at Amiens, at the head of all the nobili- 


ty of France, preceded by the Kings of Bohemia, 
Majorca, and Navarre. As ſoon as he approached 
the throne, the Great Chamberlain commanded him 
to take off his Crown, his Sword, and his Spurs, and 
to fall upon his knees, on a cuſhion prepared for 
him; a ceremony, ſays Velly, very humiliating for 
a ſoul ſo proud. He obeyed, however, though it 
was eaſy to trace on his countenance, the marks of 
the diſguſt he felt, at being forced to humble him- 
ſelf ſo low before ſuch illuſtrious witneſſes. (d) 
The ceremony, had continued the ſame for above 
four hundred years; and we muſt not forget while 
on the ſubject, the famous account of Roo, the 
proud conqueror of Normandy. When Charles the 
Simple granted him that extenſive Dutchy to hold 
in fief, he was called upon, according to the prac- 
tice of the times, to do homage for it. They had 
infinite pains to perſuade him to hold his hands with- 
in thoſe of the King; but when mention was made 
of falling upon his knees, and kiſſing his foot, (for 
ſuch was the practice at that time,) he {wore that he 
would never bend his knee before any one. It was 


Capite et provolutus in genua, i a urge Item manibus, inter 
ſedentis domini manus comprehenfis, cum (wvelut augraturus) in 
hunc modum alloqui. ** Devenio homo veiter ab hac die in poſ- 
© terum, de vita, de membro, et de terreno honore verus et ſidelis 
„ yobis ero, &c. &c.” 

From the words of this Oath, Hume o2fer, Sir Henry Spelman 
derives the word Homage, and not from oMAN juro, as ſome Cri 
tics have done. 


Spelm. Gloſs voc. Homagium. 


See alſo Coke Litt. 60. 
(4) Velly Hiſt. de Fr. 4. 393, 399. 


agreed 


_—_— 
- En "TV 22 
r 


— * 
— — 
„ ew np.” 


= A 
2 


amg, 


a GC HS tt 
— 0 — — 


o — 
- — 


. —— —_— 


- - ——— <a" 


„ 


— — 


224 OF 'THE INFLUENCE OF 


agreed that one of his officers ſhould do it for him ; 
and whether from aukwardneſs or deſign, in lifting 
up the foot to kiſs it, he overturned the Monarch, 
before whom the Law had thus bound him to humble 
himſelf. The ſtyle alſo in which ſubotdinate Sove- 
reigns were ſammoned to do this homage, was equal- 
ly humiliating. They were commanded * to lay all 
* other affairs aſide, and be with their Lord where- 
* ver he might be withia the country,” and by any 
day he cho ſe to appoint. (e) 

But while Sovereigns were thus fettered with reſ- 
pect to one part of their Dominions, they might be 
in a ſtate of the molt ablolute freedom with reſpect 
to all the reſt ; they might indeed, probably, be en- 
titled to receive the ſame ſort of oaths from the very 
Lords to whom they themſelves had ſworn: the 
whole depending upon the various tenures of their 
v2rious domains. It was thus that the Emperors and 
the Popes were for ſome time ſituated ; the former 
doing homage to the latter for the kingdom of Sicily, 
and at the ſame time claiming ſupertority over him 
right of the Empire. In ſuch a ſtate of things, it is 
obvious that there muſt have been a perpetual oppo- 
fition of rights and pretenſions; and as the ideas of 
men, ia thoſe days, were not the molt perſpicuous, 
and the law, in its purity and ſimplicity, was ſeldom 
allowed to take its courſe, even in points that were 
well underſtood, we muſt not be ſurpiiſed to find 
much confuſion in the daily practice of the times. 
Accordingly, though it often might happen that 
rights were aſſerted, and hoſtilities commenced, by 
a Lord Paramount as ſuch, and in his own Domini— 
ons; yet if he poſſeſſed other dominions in vaſ/allage, 
tne diſtinction was ſeldom, if ever, admitted. In- 


deed as the vaſſal had ſworn to defend his Lord 


(e) Rym. 2. 604. 
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againſt all enemies whatſoever, without referring to 
any particular caſe, he could not conſiſtently become 
his enemy himſelf, even though it ſhould be in parts 
where he ceaſed to be a vaſſal. At all events, even 
on the ſuppoſition that his own perſonal ſervice could 
be got over, and, that his own immediate vaſſals 
might follow his ſtandard, yet one part of his ſub- 
Jes might then be perpetually called upon to fight 
againſt another part; a ſituation of ſuch intricacy, 
and which demanded ſo many ſacrifices, that we 
muſt not wonder if the Sovereigns of that time in- 
curred forfeitures, and were often fairly declared 
Traitors, for doing that which, 1n their other capaci- 
ty, they were legally permitted to do. Here, there- 
fore the niceties of the feudal law, evidently tranſ- 
ferred themſelves into the Law of Nations, and be- 
gan an endleſs maze of trouble and confuſion, which 
brought the wars of thoſe times almoſt always io a 
ſtate of civil war. 

Examples of the above objervations are to be 
found in every page of the hiſtory of the earlier ages, 
and perſonal conteſts and hatred among Sovereigns, 
the conſequence of having their paſſious thus called 
forth, were the natural reſult of theſe cuſtoms. To 
produce them were almoſt endleſs, and to the atten- 
tive reader of hiſtory, unneceſſary ; thoſe, however, 
which may be ſelected in proof of the points tonch- 
ed upon, may be divided into two claſſes; namely 
thoſe which concern the intercourſe between ſuperi- 
or and vaſſal, on matters immediately ariſing. be- 
tween themſelves ; aud thoſe in which the ſuperior 
interfered, in order to do that juſtice, and afford 
that defence to his vaſſals, againſt one another, which 
he was bound to do by the ſyſtem which is the ſub- 
Je of our Commentary. 

The latter claſs preſent to us the picture of a com- 
mon Court, or high Tribunal, in which Sovereigns, 
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ſuch at leaſt as acknowledged one head, were heard, 
and their cauſes tried by other Sovereigns like them- 
ſelves. An admirable inſtitution! which, had it 
been adminiſtered, or could it have been preſerved 
to this day, in all its purity, would have often 
ſpared thoſe cruel appeals to the ſword, which have 
ſo frequently {wept away thouſands from the face 
of the world. ; 

As the two great kingdoms of France and England 
were more implicated in theſe feudal ( ifhculties than 
any other, from the immenſe fiefs poſſeſſed by the 
latter on the. continent; the caſes which might be 
produced, would naturally be moſt _ for in 
the hiſtory of their tranſactions, even if we were 
not, as we are, more intereſted from birth, and the 
better means of information, to examine them. I 
ſhall, therefore, 1n the following examples, confine 
myſelf chiefly to the old ſtory of the PLanTacz- 
NETS and CAPETIANS. 

In the year of 1200, John, King of England, 
was declared guilty of felony and parricide, by the 
Parliament of France, for the murder of his nephew, 
Prince Arthur; his proceſs was regular and formal; 
he was told that whatever might be the ſentence it 
would be executed, and, upon default, was convicted, 
attainted, condemned to death, and declared to have fer- 
feited his lands: (J) 

In this, Pr111P interfered in conſequence of ap- 
peal; there was no quarrel between him and Joux. 
The appeal, however, which brought on the war, 
was from others as well as from the kindred of 
ARTHUR, 

The ſtory of that unfortunate prince is well known; 
the injuries cf Hucvzs LIE Bxun are not. John 


(J) Mit. Par. jub. an. 1202. Velly. 2. 195. 
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being at Paris, was invited to the nuptials of that 
nobleman with Iſabel d'Angouleme, and was ſa 
ſtruck with her beauty, that he carried her off in the 
way to the chureh, and married her himſelf; Hugues 
flew to arms, together with his kindred, who were 
illuſtrious and powerful, but being foiled by the ty- 
rant, they appealed to Philip, who ſummoned him 
before his Peers. According to the feudal law 
Pairie was right; and had the natural courſe of 
things taken place, without alteration from other ex- 
ternal circumſtances, it ſhould ſeem that England 
ought to have remained neuter, aud leen its king 
puniſhed. —But in ſwearing allegiance, England had 
ſworn to defend him againit all enemies, and in all 
caſes whatſoever, and it had no right to enquire into 
the juſtice of PHI II 's proceeding. Here then is an 
eminent effect of the feudal ſyſtem upon the Law of 
Nations, in furniſhing cauſes for war. The hoſtili- 
ties in which the two nations were thus involving 
laſted fifty-fix years. (J) 

In the reign of Henry III. the viſcount of Bearn, 
a vaſſal of France, having a diſpute with Henry, as 
Duke of Guienne, about the property of certain Caſ- 
tles, threatens to complain of him to the king of 
France as his ſuperior lord. | | 

The form of Summons to the Kings of England 
to do their homage, was conſtantly regulated, aud 
Philip the Hardy, poſſeſſed ſuch power in Guienne, 
that he evea built cities there, and of his own autho- 
rity aboliſhed, at the requeſt of the Engliſh them- 
ſelves, certain cuſtoms which he conceived to be 
unreaſonable. (g) | 

In the year 1292 the Engliſh ſubjeQs of EDWARD 
I. quarrelling with the French in Gaſcony, wat was 


(FF) The ſtory of Hugues le Brun, is in Velly, 2. 192. 
(8) Velly, 3. 129. 
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kindled between the kingdoms. As King of Eng- 
land, Edward could only be purſued in the uſual 
mode of hoſtility; as Duke of Gutenne, he was cited 
like a common ſubject to anſwer before his Lord; 
and though the greateſt prince of his time in power 
and talents, the Citation was fixed on the Gates of a 
Town in the Agenors, and not appearing, his Dutch 
was confiſcated. (/) It is remarkable alſo, that in 
the inſtrument of citation, he was called King of 
England, where he was paramount, and not Duke 
of Guienne, where he was really Val. (i) 

Similar to this, is a kind of Writ directed by Le- 
wis Huttin in 1314, to Edward II. King of Eng- 
land, commanding him pon the fealty and love which 
he bears him; to arreſt the Flemings his enemies 
wherever he could find them. (4) He makes uſe in 
particular of the word Deſtroz/z, which it ſhould 
ſeem had reference to the narrow ſeas of England 
where Edward was paramount ; no mention is made 
of Aquitaine where he was Vaſſal, except in the di- 
rection of the Writ, which is addrefied to Edward, 
fcupiy, © King of England and Duke of Aquitaine.“ 
It is true, there was an alliance between the Kings, 
by which enemies were mutually to be baniſhed, 
but the word Fealty, and the mandatory ſtyle of the 
whole Writ ſhew, that if this was not really the 
Law and cuſtom upon the ſubject, the ideas upon it 
were at leaſt much confounded. 

In the courſe of the war between EpwarDd I. and 
Puri, there is another circumſtance, taken n0- 
nice of by the French hiſtorians, which if they ate 
right in their notions of the cuſtoms of that time, 
is of confiderable importance in the hiſtory of the 


(*) Velly. 4. 33, 42. | 2 Rzmer, 2 617. 
(#) Rymer, 3. 488. 
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Feudal Law of Nalions.— Edward ſuffered Philip to 


obtain an eaſy conquelt over Guienne, the homage 
for which was the cauſe of contention, in order as it 
is ſaid, that if he got poſſeſſion of it again b 
© force of arms, he might then enter upon it in full 
« ſovereignty by right of Conqueſt. (/) According- 
ly, he afterwards ſent an Embaily to Philip, telling 
him that he henceforth rengunced bim as his ſove— 
reign, and held himſelf free from all homage. If 
this was received law, it points ont the means by 
which vaſlals, who were themſelves powerſul Lords 
Paramount in other places, might change their vaſ- 
ſallage into full ſovereiguty. The Engliih hiſtoriaus 
relate the matter difierently, and upon the peace, 
Philip ſtill remained Paramount of Guienne. Theſe 
circumſtances however do not affect the reafoniug, 

rovided the obſervation of the French write:'s is to 
be taken for law. 

About forty years afterwards, Epwanp III. lays 
claim to certain eſtates in Guienne. Had there been 
no feudal Court, he muſt have aſſerted his cauſe by 
force of arms; it was agreed upon however, that 
it ſhould be regularly brought beiore the parliament 
of France, which for that *purpoſe was to conſiſt of 
fix peers at leaſt. (m) 

But nothing exemplifies the effect of the feudal 
Law more, than the caſe of EDWARD the Brack 
PRINCE. The fortune of France and Spain had 
often ſunk before him; he was at the head of halt 
the former kingdom in Fief, which was thus divid- 
ed into two nations; and he was ſupporied by the 
whole force of England ; vet upon complaints made 
by ſome weaker vaſſals, he was ſummoned ib the 
plentitude of his power, from Prurdearx to Parts, 


() Guillaume de Nangie. & ſee Velly's Comments. 4. 43. 
(n) Peers of Edward, as a Vailal: of France, Velly. Hil. 


France, 4. 457. 
to 
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to anſwer for the conduct which © out of weakneſs of 
* counſel and want f knowledge? he had choſen to 
purſue. ( 

In the ſame ſpirit of the law, was the celebrated 
CuARLESs the BoLD treated above a hundred years 
afterwards, by Lewis the Eleventh, That monarch 
held an afſembly of Notables at Tours, to hear com- 
plaints againſt him; and he was judged guilty of 
leze majeſty, attainted, and his proceſs ſent to 
the Parliament of Paris, who by a common Uſher 
of the court, ſummoned him from Ge nt, the feat 
of an Empire equal to France itſelf. ( Many of 
the provinces which gave Lewis this right to inter- 
fere, were held till very lately by the Houſe of Auſ- 
tria in common with the reſt of Flanders—we may 
imagine the ſurpriſe and indignation which ſuch a 
proceeding in modern times would have oecaſioned. 
The hiſtory of Flanders during the ages before 
us, contains many caſes of the ſame natyfe, with 
thoſe related above, (þ) and wherever the feudal 
ſuperiority of France extended itſelf, thoſe rights 
were perpetually exerted. In 1355, Charles the 
Bad, King of Navarre, bu? a!ſp Count of Evreux, 
was arreſted at Rouen, thrown into priſon, interro- 
gated like a common criminal, and threatened with 
death. (9) If war had not exiſted at that time be- 
tween France and Navarre, we may ſuppoſe that it 
would have been the immediate conſequence, and 
thus from the perpetual confuſion of authority be- 
tween dependent, and independent ſtates, the one 
might legitimately be confiſcated, in conſequence of 


the quarrel of the other ; the power of the laſt, 


(2) Froiffart, v. I. ch. 247. (% Commines, L. 3. ch. 1 
5 Mont. Corp. diplom. univ. 1. paſſim. LE Co 

ip. 95. VVV 

(2) Froiſſar anno. 13275. 
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was often forced into action, in conſequence of the 
legal delinquency of the firit. 

The ſpirit of theſe cuſtoms as has been obſerved, 
was not however, confined to France : In the con- 
teſt with Scotland, when John Baliol conſented to 
do homage to EDWARPD I. that monarch made him 
feel his dependence in a manner that would ſtartle 
the weakeſt crowned heads of modern times; and 
Rymer has preſerved no leſs than fix ſummonſes to 
him to appear at Weſtminſter, in order to plead 
like any other ſubject in the common courts of the 
Realm. (r) In this, without entering into any un- 
neceſſary queſtion, (which has produced ſo much 
animoſity between the Scotch and Engliſh writers) 
whether this ſuperiority was uſurped or not, it is ſuf- 
ficient to obſerve, that, (his title being allowed,) 
he did no more than what the then Law of Nations, 
operated upon by the feudal Syſtem, permitted him 
to do; and Baliol, upon this principle, however in- 
dignant, did not refuſe to comply. 

The Emperors were for ever engaged in conteſts 
of the ſame kind, involving the ſame train of diffi- 
culties. Henry of Luxemburg underſtood and pur- 
ſued them; his interference in the affairs of almoſt 
every Town in Italy, was founded upon them; 
and the Crown of Naples was once confiſcated in 
full Diet, in conſequence of feudal defaults. (5) 

At another time, the Pope who pretended to the 
Tight of homage from his crown, knew how to de- 
fend his royal vaſſal, and excommunicated and 
thereby effeQually repulſed the attempts of the Em- 
peror OTHo upon it, during the beginning of the 
reign of the famous Frederick II. () The German 
Conſtitution indeed at this day, is pregnant with the 
genius of this Law of Nations ; and had the feudal 


(r) Rym. II. 603, 605, 606, 608,615, 616. 
() Hers. Hiſt. de I'Empire, 1. 149, 50, 51. 
) Heiſs. 2. 18. Burigny Hiſt, de Sieile, 2. 22. 
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polity continued in all its vigour, the States of Eu- 
rope would probably wear an appearance, not very 
unlike in its effects, that which the Germanic Alh- 
ances at this moment preſent to us, | 
At the ſame time that the operation of the feudal 
ſyſtem upon the cuſtoms of the Sovereigus of Europe, 
was to introduce a kind of high Court in which ma- 
ny cauſes of material importance were determined ; 
the Vaſſals who thus bowed to the authority of their 
Superior and their Peers, poſſeſſed privileges in their 
turn, which often influenced the turn of public at- 
fairs. They were Judges, as well as Suitors, in the 
Lord's Court, and for the moſt part claimed the right 
of oppoſing, if they pleaſed, any alienation of his 
heſs which the Lord was inclined to make. Thus, 
they became very important parts of the executive 
Government of the State, and hence it is, that in 
almoſt all the old Treaties of peace, the ratification 
of the greater Barons of the Country, was generally 
neceſſary, and appears in all due form together with 
the ſignature of the king himſeif — The lame privi- 
lege no doubt might be, and is enjoyed in ſome 
countries, without any reſerence to the feudal ſyſtem. 
But this is rather the conſequence of particular con- 
ſtitutions, than of the Law of Nations; and in thoſe 
caſes, the particular conſtituticns muſt be ſpecified 
in order to come at the knowledge of the cuſtom. 
In the caſes before us, to lay that the feudal ſyſtem 
prevailed all over Europe, 1s to ſay at once that theſe 
privileges were parts of the European Law of Nati- 
ons. | 
There was another part of the feudal Cuſtoms, 
which had ſo immediate an effect upon the rights of 
fates, (and it remains indeed, in many parts, to this 
day,) that it would be hardly poſſible in this place 
© pals it by. This was that famous right of the ſu- 
preme Sovereign to all thoſe fiets, whatever might 
be their extent or power, which were left without 
a head, when the reigning family failed for want of 
poiterity, 
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poſterity. In this caſe the fief reverting to the Lord, 
he was entitled either to reunite it to his crown, or 
he granted it out again to other vaſſals, by the cere- 
mony of Inveſtiture. 

No length of poſſeſſion could bar this right of the 
Lord, or transfer, conſiſtently with law, the power 
to grant the fief by will, (though ſuch power in other 
caſes prevailed) or to elect a new Sovereign, by the 
ſubordinate vaſſals. But, as may be ſuppoſed, the 
claſh of intereſts among contending States, was per- 
petual, and the intricacies of Law without end, 
when theſe claims were brought forward. The 
ſame difficulties have often attended the Chanceries 
and Parliaments of particular kingdoms, according 
to their municipal conſtitutions; but theſe, ariſing 
entirely from the feudal law, which was the ſame 
or nearly the ſame, all over the Weſtern nations ; 
theſe ſuits, were brought forward, if I may ſo ſay, 
in the Chancery of Europe itſelf. 

The two Kingdoms of France and Germany, 
being the two great powers into which the integral 
empire of CHARLEMAGNE branched, aud from 
which it put forth many freſh ſhoots ; the influence 
in queſtion was moſt felt among the kingdoms and 
ſtates dependent upon them. I ſhall ſclect a very 
few examples of it, in proof of the above obſerva- 
tions. 

CuaAkRLESs Count of Anjou, the famous Conque— 
ror of Naples, in 1246, married BYATRI CH, young 
eſt daughter of the laſt Earl of Provence, who wil- 
led that ihe ſhould ſucceed to the ſovereignty, before 
Margaret her elder ſiſter, the Queen of Saint Lewis. 
While that monarch lived, Vargaret was forced to 
acquieſce in this diſpoſition. Upon his death hows- 
ever, ſhe prepared to aſſert what ſhe conccived to 
be her rights; and in this ſtate of things the Empe- 
ror Roporen, of HaysBouRs, took upon himſelf 
to judge of the diſpute. He did this as Lord Para- 
mount, the earldom of Provence being a fiet of the 

old 
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old kingdom of Arles, which had been itſelf a fief 
of the Empire, and at that time reunited to it, and 
in conſequence of this right, he gave the inveſtiture 
to CHaRLEs. Whoever conſiders the remoteneſs 
of the firſt Emperors who were ſovereigns of Pro- 
vence, and the chain by which this right of Rodolph 
proceeded, will have a very complete idea of the 
point in queſtion. Provence was the acquiſition of 
Charlemagne in the eight century ;—his grandſon 


CHARLES the Bord being Emperor, granted out 
the Kingdom of Ak LES to Boso, from whoſe fa- 


mily the Earldom paſſed by marriage to the Counts 
of Barcelona. Upon the failure of their line in the 
thirteenth century, the then Emperor, having all the 
rights that iſſued from CHARLES the Bold, exerciſed 
this act of ſovereignty. ( 0 

Two centuries afterwards, and in another coun— 
try, upon the failure of the male line of the laſt 
Houſe of Burgundy in the perſon of Charles the 
Bold; Lewis king of France immediately ſeized 
upon Artois, and Burgundy, as fiefs of the Crown 
the wars of France and Auſtria which have ſo long 
deſolated all Europe, and which at this moment 
ſhake it to its centre, aroſe in part from this ſource. 

A more important, becauſe a more intricate ex- 
ample, is afforded by Milan —the quarrel about 
which was endleſs between CHARLES V. and FRan- 
eis I. The rights of Francis were derived to him 
from Lewis XII. who while duke of Orleans, had 
married Valentine, the laſt of the Viſconti family, 
the male line failing. The right was queſtioned 
merely becauſe the contract of ſucceſhon, in virtue 
of the marriage, had not been confirmed by the 
Emperor, to whom the Dutchy regularly eſcheated. 
Lewis however, had afterwards held it by an actual 
inveſtiture, which again was to convey the right ta 


(a) See Henault, Hiſt. Chron. de Fr. 1. 238. 
his 
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his poſterity, only in the caſe of the marriage of his 
daughter Claude with Charles V. then duke of Auf. 
tria ; which, not having taken place, the right ſtill 
returned to the Emperor—and hence aroſe another 
cauſe of the perpetual contention between the two 
rivals. (w) 

I am ſenſible that 1n theſe caſes, and many others 
that might be adduced, I may almoſt appear to be 
relating, what rather belongs to the Jus Pusr- 
cun, as founded upon particular conventions, 
than the general Law of Nations ; but accurately 
ſpeaking, theſe conteſts did not ariſe in conſequence 
of any particular Treaty, or Kenunciation between 
two States, but from the mere effect of the feudal 
Law, known all over Europe, and therefore accor- 
ding to us, the Law of Nations itſelf. In many 
other points that have been touched upon, this rea- 
ſoning muſt be alſo underſtood to apply. The Law of 
Nations, is the law for a particular claſs of ſtates ; 
writers upon the ſubject ſay (and very properly) 
S-vereign States. But the ſovereignty of theſe ſtates, 
according to themſelves, admits of much modifica- 
tion ; ſome being Tributary, and ſome bound by un- 
equal alliances. In general, however, when they 
have been entruſted with the free adminiſtration of 
public affairs, and have had the power of making 
treaties, or the rights of war, or of embaſly, they 
have uniformly, by the writers on the ſcience, been 
conſidered as forming part of the ſovereigns of the 
world.—But the feudal vaſſals, however bound te 
obey their Loids Paramount, in many points, were 
preciſely in this ſituation; and they are therefore 
actually claſſed among States in the various codes 
of the Law of Nations. (x) 


(20) Guicciard, 1492. 1521. Heiſs. 1. 215. Note 6. 
(*) Grot. de J. B. et P. 1, 2, 3, Mackenzie Preced, of Nat. 


12. Wicqbeſort de PAmbaſs. 25, 39. Vaitel. 1. 41. 
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Indeed whoever recolle&s that John, and Henry 
III. were Feudatories of the Pope, and performed 
ſervices as ſuch, (y) muſt either deny that thoſe 
Kings of England were Sovereigns ; or admit that 
all the Barons of Europe were Sovereigns allo. 


Whatever concerns them before, muſt neceſſarily be 


related, and the whole ſpirit of the feudal law, as it 
governed the 1ntercourſe of ſuperior and vaſſal, or 
of vaſlals among one another, becomes alſo the 
ſpirit of the law of nations. In this opinion (though 
he has rather hinted his ſentiments, and by way of 
compariſon, than laid down the point at large,) 
I am borne out by, perhaps, the greateſt of our an- 
uquaries. | 

„The King,“ ſays Sir Henry Spelman, divided 
* his territories in different ways ;—Provinces to 
„ Dukes, Counties to Earls, Caſtles and Signories 
« unto Barons; rendering unto him, not ex pacto, 
vel condicto, (for that was but cautela ſuperabun- 
* dans) but of common right, and by the law of na- 
„ tions; for ſo 1 may term the feudal law then to be, in 
« our Weſtern orb,) all feudal duties and ſervices 
% due, &c. &c. thigh no word were ſpoken of them.” 
2 

e bly this reaſoning may be deemed unſatisfac- 
tory by lome ; to others it may ſeem unneceſſary; 
but as this work may fall into the hands of perſons 
not led by profeſſional habits to conſider this part of 
the ſubje&t ; by them it will not be thought an intru- 
fion; and] have adjudged it the more neceſſary to 
diſcuſs the point, even at the hazard of being thought 
prolix, becauſe I would not appear from attachment 
to a favourite idea or ſyſtem, to introduce into a 
treatiſe of law, any thing not warranted by argu- 
ment and fact. | 


(Y) Hume, 2. 15. (2) Spelman of Parliaments, ab init. 


END OF THE FIRST VOLUME, 
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particular laws governed particular communities ; 
{till ſo many impediments aroſe, while thus diveſted 
of good general principles, from power, ambition, 
and even religion, (prevented as it was from its 
original ſimplicity,) that though a certain conduct in 


certain ſituations was obviouſly neceſſary, yet the 


reaſons for it lay buried 1n obſcurity, and it was ra- 
ther to be hoped for than expected. (c) Hence fo 
many caſes whoſe arguments and deciſion appeared 
to claſn together; hence a new doctrine upon almoſt 
every new ſyſtem of politics, or whenever a new 
character appeared in the world ; hence alſo the 
cruelty, bigotry, want of good faith, and chicanery 
which were every where practiſed, and which al- 
moſt form the characteriſtic of the ages we have re- 
viewed. It is ſaid that our Lord Bacon was the firſt 
who perceived the imperfection of the ſcience of the 
Law of Nations, and the neceſſity there was for the 
happineſs of the world, that the rules which govern- 
ed its conduct ſhould be reduced to fixed principles. 


Albericus Gentilis had indeed put out a book which 


made ſomething like the attempt, but not only it is 
not ſufficiently general when left to itſelf, but he 
cramps himſelf by ſuppoſing the Roman law to be 
the Law of Nations: above all, he is accuſed of 
reſting upon doubtful authorities, which were pro- 
mulgated, not ſo much to ſettle the truth, as to flat- 
ter thoſe who conſulted them, and of leaving ſeve- 
ral very noble queſtions totally untouched. (4) Many 


of the ſame objections were to be made to Balthazar 


Ayala, to whom however, as well as to Centilis, 
Grotius allows conſiderable merit. As for the other 
Juriſts who had attempted to treat of this ſubject, 
ſuch as Victoria, Henry de Gorcum, Lupus, Aria, and 


(e) Artis formam ei imponere, multi antehac deſtinarunt, per- 
fecit nemo. Grot. Prolegom. 30. 


(2) Grot. Prolegom. 38. 
Vo. II. B b various 
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various other, they, according to GRoTrvs, de 
uberrimo argumento, pauciſhma dixerunt, and made 
no diſtinction between the natural or the poſitive, the 
divine or the civil, or the canon laws. (e) 

This jumble indeed, which was made between 
very different ſorts of law, was the ſtumbling-block, 
according to the great father of the ſcience, of all 
thoſe who had hitherto attempted to treat regularly 
of the Law of Nations. At the ſame time it is rather 
remarkable, that in his ſurvey of the writers who 
preceded him, he makes no mention of Suarez, the 
cleareſt of all thoſe who had attempted to diſcuſs the 
law of nature, and the difference between it and the 
Law of Nations. Had he gone on to treat of the 
minutiæ of that latter law, the labours of Grotius 
might probably have been much ſhortened. The 
extracts df this writer of the fixtcenth century, may 
poſhbly be recollected by the reader in the Firſt 
Chapters of this work. With all theſe objections to 
the Doctors of the time, are we to regret or not, 
that the Univerſities of England had put forth 
nothing upon the ſubject of this intereſting ſcience ? 

It was in the midſt of this uncertainty about true 
principles, and this dearth of proper authorities, 
that the philoſopher of De!f? roſe like a ſtar amid the 
ſurrounding darkneſs, and with an ability and happi- 
neſs peculiar to himſelf, had at once the honour of 
inventing and bringing his ſyſtem to perfection: For 
he gave to the world a Treatiſe which has ſtood the 
teſt of time. | | 

During the life of this great man, a civil war had 


deſolated the fineſt provinces of his country, and 


like other civil wars which are continued to any 
length, had degenerated into the moſt horrible licen- 
tiouſneſs and perſonal hatred. He had beſides this, 
obſerved throughout the Chriſtian world, a cruelty 


(e) Id. 37. 


and 
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and injuſtice of which, to uſe his own words, even 
barbarians might be aſhamed. War was denounced 
upon the ſlighteſt, or without any cauſe at all, and 
arms once taken, all reverence for law human or di- 
vine was laid aſide; © as if,” fays he, © an edi& 
* had been publiſhed for the commiſſion of every 
* ſort of crime.” (7) With many philoſophers, 
this threw things into the other extreme, and the 
amiable and learned Eraſmus, a man who is deſcrib- 
ed as © Pacis Eccleſiaſticæ et civilis amantiſſimus,“ 
endeavoured to prove that all wars whatſoever, were 
illegal under the Chriſtian Diſpenſation. 

GRorius ſaw the diſadvantages of the two ex- 
tremes, and he had well diſcerned the total waut of 
ſcience both in antient and modern times, in the 
methods purſued to obtain a knowledge of the duties 
of Nations. He therefore reſolved o give his la- 
bours to the improvement, or rather to the invention 
of a code of laws, which might go to the bottom of 
things, and ſupply authoritics where authorities were 
wanting, to almoſt every caſe in the conduct of 
nations which could happen Aad eminently quali- 
fied he was for this moſt noble and beneficial of all 
taſks. To the ſtrongeſt mental powers, he added a 
learning which on almoſt every ſubject, and in 
every language was ſtupenduous, and ſupported it by 
the moſt indefatigable iuduſtry, a virtue incorrupti- 
ble, and the pureſt zeal tor Chriſtianity. 

The world are perhaps indebted to the misfortunes 
of this wonderful man, for the Treatiſe De Jure 
Belli et Pacis. Having entered warmly into the 
theological diſputes between the Arminiaus and Go- 
mariſts, which aroſe about his time, he was involy- 
ed in the well known oppreſſion of the Penſionary 
Barnevelt and the Arminians, by the Prince of 
Orange. The Gomariſts having ſhewn much diſpoſi- 


(f)) Grot. Prolegom. 28. 
| B b 2 tion 
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tion to tumult and inſurrection, Parnevelt procured a 
decree from the States by which the Magiſtrates of 
the different cities were permitted of their own au- 
thority to levy troops for their protection. This 
alarmed the Prince, who conceived that his preroga- 
tive as Captain Genezal was thereby invaded, and 
having before oblerved the ſtrong oppoſition of 
Barnevelt to all his views of ambition, he now re- 
ſolved upon his deſtruction. He therefore diſband- 
ed the new levies, and joining with the Gomariſts, 
prevailed in the end in procuring the execution of 
the Peuſionatry, and the deſtruction of his party. 
Grolius, as one cf the moſt active of them, was 
condemned to be ſhut up for ever in ſuch priſon 
as the States ſhould think fit, and with this proſpect 
before him, he entered the fortreſs of Louweſtien in 
the year 1619,—He was here, however, allowed 
the uſe of his library, and the company of his wife, 
a woman who ſeems to have been illuſtrious for va- 
rious qualities, but for none more than thoſe which 
peculiarly compoſe the province of female virtue. 
She was juſtly and eminently celebrated for refigna- 
tion, fidelity, and conjugal tenderneſs, and at the 
fame time for a very noble firmneſs and addrefs. Tt 
was by the exertions of theſe qualities that ſhe pro- 
cured the eſcape of her huſband. Through her 
means, he was carried out ip a cheſt by his own 
guards, and ſhe remained herſelf for ſome time vo- 

3 expoled to the reſentmentland indignation of 
his enemies. —He afterwards retired to France, 
where at Balagni, near Senlis, the houſe of the 
Preſident de Meſmes, a man of high reputation in the 
law, he compoſed, in 1625, the moſt noble of his 
labours. (g) | | 

The method which he purſued in order to produce 
a Work, which, although coming from a private 


(5) Vie de Grot. par Burigny, L. 2. 
man, 
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man, ſhould have the weight of a code of laws with 
Princes, he has himſelf expounded to us with great 
clearneſs in the preface. He found it neceſſary to get 
at ſome certain fixed principles which ſhould be ac- 
knowledged to be ſuch by all who read them. In 
order to do this, he was obliged to ſurvey all the 
codes of morality and of general law which had 
ever been known: he penetrated into all the ſciences 
between which and his own, he could diſcover any 
analogy; and he examined the opinions of all great 
men of -nat{oever claſs, from which he could extract 
any thing like a community of ſentiment. This, 
being properly arranged under its Gifferent heads, 
together with the vaſt additions of his own learniag, 
and the ſupport of all that could be drawn from 
hiſtory by way of precedent, he ventured, with very 
noble ambition to imagine might be received by the 
world as the rule for their duty in the moſt eritical 
predicaments. The event anſwered all his expecta- 
tions 

The work of Gretius, therefore, has for its ſup-— 
port, all that the Philoſophers, the Poets, the Ora- 
tors, and the Crities of antiquity or of modern times 
can furniſh, It is aided by all the lights which can 
be drawn from the famous civil aud canon laws, 
cleared from its defects aud the falſe clofies which 
had been put upon it by corrupt or ignorant inter— 
preters; above all, it is finally corrected and ſtampt 
with authority, by the indications of the divine will, 
as collected from the inſpired writers of the old and 
new Teſtaments, from the comments of the Hebrew 
divines, and the authority of the fathers. (J) 

It is not ſurpriſing that a code thus ſupported, 
ſhould have immediately advanced into celebrity, 
and pat down in the end thoſe various heterogeneous 
compoſitions which had till then formed the 1vie of 


(A) Prolegoman, 40 to 56. 
conduct 
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conduct for nations, and occaſioned many of thoſe 
diſcordant arguments and caſes which we have re- 
lated. The Elector Palatine, CHARLES LEWIS, 
was the firſt Prince who had the honour to be the real 
pation of the work; for although it came out dedi- 
cated to Lxwis XIII. yet it was ſtrangely neglected 
by that King, who gave no reward to the author. 
The Elector, however, ſtruck with its utility, order- 
ed it to be taught publicly in his Univerſity of Hei- 
delburg, and founded a Profeſſor's chair, for the ex- 
preſs purpoſe of teaching the Law of NATURE and 
of NATIONS. At the ſame time the envy of the 
Learned was almoſt equal to the merit of the writer. 
Parties were formed amongſt them for the attack and 
the defence of the code, and thoſe who defended it 
were iligmatized with the name of Grotians. All 
this was not uncommon ; but what will be the ideas 
of thole who are verſed in this excellent Treatiſe, 
when they are told, on the authority of Barbeyrac, 
that ſuch was the prejudice againſt it, that it was ſup- 
poſed to be calculated to aunihilate the three great 
principles of the Roman law, © HoxzsTt vivzr: ; 
© NEMINEM LADERE; SUUM CUIQUE TRIBUERE.” 
(i) To ſuch a height of error can prejudice and old 
habits carry us. 

The ſound firength of GroTivs, however, ſoon 
overcame ſuch puny oppoſition, and he had the ſa- 
tisfaction of ober iug the progreſſive reputation of 
his code. It became very early the favourite ſtudy 
of the great Gusr Avus, who is {aid to have found 
as much pleaſure from it, as ALEXANDER found from 
reading the poems of HoMER, and who proved his 
admiration of the author, by ordering him to be cal- 
led to the public employments of Sweden. In 1656, 
it was taught in the umverfity of Wittemburs as pub- 
lic law; and in about ſixty years from the time of 


(7) Barbeyr. Pref. to Grot. 
publication, 


THE AGE OF GROTIUS. 


375 


publication, it was univerſally eſtabliſhed in Cuxls- 


TENDOM as the true fountain-head of the EUuRoPkaN 
Law of Nations. (k) 


We may ſuppoſe, however, that the minds of men 


being now called to new and important matters, did 
not let the ſubject paſs off without adding their la- 
bours to its elucidation. Accordiugly, innumerable 
commentaries were written upon it with various ſuc- 
ceſs, ſome of which have ariſen to authority, although 
the 1noſt of them have died away, and are forgotten. 
Two great works, however, have been founded up- 
on the Treatiſe, De Jure Bell: et Pacis, which have 
deſervedly attained to ſuch celebrity and weight, 
that we cannot finiſh our ſubje& without giving a 
place in it to their authors. The firſt is the famous 
work of PurrEN DORF; the ſecond, of VartrTxr. 
Although GRorius had taken a moſt extenſive 
range, and endeavoured to ſearch the duties of na- 
tions in war and peace to the bottom ; yet the lovers 
of abſtract reaſoning, independent of particular ap- 
plication, found that there was ſomething wantin 
to the perfection of his ſcience. He had entitled his 
work, The Laws of War and Peace, in order, ſays 
Barbeyrac, (1) to engage the attention of Stateſnien 
and Generals, whom it moſt concerned to underſtand 
them. He was forced, therefore, to plunge at ouce 
into his ſubje& ; and although, as he goes along, he 
ſatisfies his readers as to the reaſons for their duty, 
yet it is by arguments taken up as it were pro re nata, 
the elements of which are ſuppoſed to be alrcady 
_ underſtood ; or if elementary principles are neceſiary 
for the elucidation of the point before him, a long 
diſcuſhon branches out from the immediate ſubject, 
which we feel would be better diſpoſed of ſomewhere 
elſe: in the ſame manner as if, in proving a propolt- 


tion of Euclid, we had not gone over the preliminary 


( Ib. (!) Barbeyr. Pref, to Cros. 
propoſitions 
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propoſitions on which it was founded, but were 
obliged to ſtop in the middle of it, to prove the fun- 
damental poſition, 

It was to remedy this defect in method, that Pufſen- 
dorf, many years after Grolius, took up the ſubject 
anew; and, beginning with the ſyſtem of human 
nature, endeavoured to analyſe the heart and mind 
of man as independent of ſociety, before he came to 
enquire into his duties as a citizen, The whole, 
therefore, of what is called MoRAL Pnitosorny, 
was ſet forth in detail by this great writer, as a proper 
ſupplement to what was wanting in GroTius, and 
as the true foundation of the public duties of nations, 

Theſe two works together, formed for a long time, 
and form {till, the ſources to which all Stateſmen and 
Moraliſts muſt look for the reſolution of difficulties, 
and the direction of virtue. They are, however, not 
totally without objedtion, although the objeftion is 
applicable more to their manner than their matter; 
more to the accideats of time and place, than to their 
iatrinfic worth. In the firſt place, they ſeem to la- 
bour too much under the heavineſs of form, which 
characteriſes molt forenſie treatiſes. Their ſpeculati- 
ons are, beſides, loaded fo much with quotations, 
that they are abſolutely weighed down by them, and 
the progreſs of the reader to the end propoſed, is 
inconceivably impeded, Not to mention that the 
work of Puffendorf, although it ſupplies the method 
which was wanting in Grotzus, poſſeſſes not, per- 
haps, that brief perſpicuity which in a long courſe of 
reaſoning is ſo defirable. In addition to this, it 
has been ſuppoſed that the views which theſe two 
great men have taken of their ſubject, have not 
actually been ſo clear or fo extenſive as they 
might be. Golius is imagined, in making the 
ſtrong ſeparation which he does between the Law 
of Nature and the Law of Nations, to have 


coahned the latter too much to actual convention. 
| Puffen. 
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Puffendorf, in affirming that the Law of Nations is 
exadly the ſame as the Law of Nature obeyed by in- 


dividuals, only applied to ſtates, inſtead of men; is 


thought not to have entered deeply enough into the 
matter, For it is contended, that the particular ap- 
plication of this Law to Nations, 1s ſuſceptible of 
various modifications, according to the different na- 
ture of the ſubjects on which it has to work, and 
which conſequently renders the detail and minutiæ 
of it different from the mere Law of Nature as obey- 
ed by individuals. Hence, therefore, ſomething 
was ſtill ſuppoſed to be wanting to the perfection of 
the ſcience. (mm) 

It was this which gave riſe to the Treatiſe of V aT- 
TEL, Who, in his preface, has entered nicely into all 
theſe diſtinctions. Whether his objections to Gro- 
tius and Pufſcudorf were ſo weighty, as alone to ren- 
der a new code neceſſary, it is perhaps needleſs to 
enquire. Certain it is, that the world is obliged to 
him for a very complete work, the model of which 
is more light ard elegant than that of thoſe heavy 
though magnificent ſtructures which we have ſurvey. 
ed; for he has thoroughly cleared them from the 
cumbrous ornaments which were ſuppoſed to adorn 
them, and has rendered the way into the interior 
leſs diſſicult and obſcure. His method is excellent: 
he marſhals, 1n the outſet, a ſeries of preliminary 
principles, on which he profeſſes to found all his fu- 
ture reaſoning, and to which, 1n the courſe of it, he 
regularly refers. Whether his preliminaries, howe- 
ver, will always bear out his concluſions, it does not 
come within our intention to examine. At the ſame 
time one objection may, I think, fairly be made to 
him, which is, that he is too general, and often too 
ſlight, in his reaſoning, and attends too little to its 
particular application; a mode for the moſt part un- 


(m) Vattel Dr. des Gens. Pref. 
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ſatisfactory, and frequently dangerous. It is perhaps 
a conſequence of this, or to avoid the oppoſite fault 
of his two predeceſſors, that his work, though ſtor- 
ed with excellent argument, is not ſufficiently ſup- 
ported by the authorities of caſes, without which 
even the reaſoning upon natural law will want much 
uſeful elucidation, but which forms the very eſſence 
and baſe of all that concerns what he calls the ,- 
zive Law of Nations. (z] 

The Treatiſe of Vazte!, therefore, does not appear 
by any means to preclude the neceſſity of ſtudying 
the works of his maſters. Whoever, indeed, 
would underſtand his ſubje& thoroughly, and be- 
come acquainted with the Law of Nations in all its 
nicety and extent, let what will be his own ſtores of 
knowledge, or the depth of his thought, can hardly 
arrive at the end he propoſes, without giving all his 
mind to the Treatiſes of thoſe wonderful men. 

And thns I have done with the account .of this in- 
tereſting Law, after having endeavoured, poſſibly 
with too great minuteneſs of attention, to trace its 
progreſs in Europe through all its various revolutions. 
We have ſeen it, comparatively regular, though cruel, 
under the morality of the Greeks and Romans. We 
have marked its annihilation under the followers of 
Ov1n, and a barbarous religion: we have beheld it 
reviving under the influence of Chriſtianity ! At the 
ſame time I have attempted to poiut out the effects 
of all local circumſtances upon that part of it which 
is poſitive; to trace the account of the uncertainty 
of the doctrines concerning it, till it is to be found 
reſting at laſt upon ſure ground, under the pilotage 
of the great Juriſt of the laſt century. The vaſt bo- 
dy of materials which has been brought together, 
has ſpun out the work to a length far beyond my ex- 
pectation; yet I have purpoſely paſt aſide a variety 
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of 
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of intereſting topics, and ſome very noble queſtions. 
I have done this, as well from the want of leiſure 
from other occupations, as from the fear of fatiguing 
the reader; nor am I inſeuſible how little qualified 
in many points I have been, for the execution of a 
work, whoſe ſubject at leaſt muſt for ever be of con- 
ſequence to mankind. Yet am I not totally without 
the hope, that thoſe who are fond of inveſtigating 
the nature of their ſpecies as it is to be found 1a their 
actions, or who, not content with what is, are wil- 
ling to be told what was, and how it came to be, 
will not abſolutely, throw away their time in peru- 
ſing what is now with great diffidence committed to 
the world. 


